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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA, et al.,

Plaintiffs,
No. 1:21-cv-410-DKC
V.

PETER FRANCHOT,

Defendant.

PLAINTIFFS’ CROSS-MOTION FOR SUMMARY JUDGMENT

Plaintiffs the Chamber of Commerce of the United States of America, Internet
Association, NetChoice, and the Computer & Communications Industry Association (collec-
tively, plaintiffs) respectively cross-move for summary judgment under Federal Rule of Civil
Procedure 56 against Defendant Peter Franchot on Counts I-IV of the Amended Complaint
(Dkt. 25) for the reasons stated more fully in plaintiffs’ accompanying memoranda of law. In
support of their cross-motion for summary judgment, plaintiffs state as follows:

1. This action seeks a declaration and injunction against enforcement of the Maryland
Digital Advertising Gross Revenues Tax, enacted by the General Assembly as House Bill 732
and amended by Senate Bill 787 and codified as Maryland Code Tax-Gen. title 7.5 (the Act).
The Act is preempted by the Internet Tax Freedom Act (Count I), violates the Commerce
Clause of the United States Constitution (Count II), violates the Due Process Clause of the
United States Constitution (Count III), and, with respect to the law’s pass-through pro-

hibition, violates the Commerce Clause and the First Amendment of the United States
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Constitution (Count IV). See Amended Compl. ] 76-96.

2. Plaintiffs are entitled to summary judgment on their claim of preemption under the
Internet Tax Freedom Act (ITFA). ITFA preempts any charge imposed in a discriminatory
manner on electronic commerce. 47 U.S.C. § 151 note (ITFA) § 1101(2)(A). Maryland has
imposed a discriminatory charge within the meaning of ITFA, subjecting advertising services
delivered over the internet to an onerous charge not imposed on “similar” advertising
services published through other means.

3. Plaintiffs are entitled to summary judgment on their claim that the Act violates the
Commerce Clause. The Act discriminates against interstate commerce both facially and in
practical effect, and it punishes and burdens extraterritorial conduct.

4. Plaintiffs are entitled to summary judgment on their claim that the Act violates the
Due Process Clause because the Act in effect imposes economic sanctions on the basis of
conduct occurring in other States.

5. Plaintiffs are entitled to summary judgment on their claim that the Act’s pass-
through prohibition violates the Commerce Clause and/or the First Amendment. By barring a
payer from “directly pass[ing] on the cost of the tax” to a downstream market participant “by
means of a separate fee, surcharge, or line item” on an invoice or bill (Tax-Gen. § 7.5-102(c)),
it either prohibits speech based upon its content or otherwise regulates extraterritorial
conduct and discriminates against out-of-state purchasers.

For the foregoing reasons, together with those stated more fully in the accompanying
memorandum of law, the Court should grant plaintiffs’ cross-motion and enter summary

judgment in their favor on each count of the Amended Complaint.
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Dated: July 29, 2021 Respectfully submitted,

/s/ Michael B. Kimberly

Michael B. Kimberly (No. 19086)
Paul W. Hughes (No. 28967)
Stephen P. Kranz*
Sarah P. Hogarth*
McDermott Will & Emery LLP
500 North Capitol Street NW
Washington, DC 20001
mkimberly @mwe.com
(202) 756-8000

Attorneys for All Plaintiffs

Tara S. Morrissey*

Jennifer B. Dickey*
U.S. Chamber Litigation Center
1615 H Street NW
Washington, DC 20062
tmorrissey @uschamber.com
(202) 463-5337

Attorneys for the Chamber of Commerce
of the United States of America

* admitted pro hac vice
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INTRODUCTION

This case involves one of the clearest-cut examples of an unconstitutional state statute
that the Court is likely to see. The Maryland Digital Advertising Gross Revenues Tax Act
imposes a first-of-its-kind surcharge on digital advertising. It is designed to tightly target a
small number of large, multinational technology companies, which it punishes for their out-
of-State conduct using an incredibly burdensome assessment against gross revenue. The
larger a company is—that is, the more revenue it generates outside of Maryland —the greater
the rate of assessment on all in-State revenue the company must pay.!

The Act is a manifest violation of the Internet Tax Freedom Act (ITFA), which
expressly preempts state charges that discriminate against internet-based commerce. It also
violates both the Commerce Clause and Due Process Clause, which forbid States from
burdening or punishing out-of-State conduct, as the Act does on its face. What is more, the
Act includes an express pass-through prohibition, which violates the First Amendment (if it
regulates what companies are permitted to say about the Act on invoices) or the Commerce
Clause (if it forbids passing on of the Act’s charge in extraterritorial transactions).

So apparent are these constitutional transgressions that the Maryland Attorney
General barely attempts to defend them, shunting an abbreviated response to the complaint’s
four causes of action to the final third of its brief. Rather than focusing on the merits, it
instead attempts to evade judicial review, invoking both the ripeness doctrine and the Tax

Injunction Act. Neither of those jurisdictional arguments applies here.

1 We describe the Act as imposing a charge, surcharge, assessment, levy, or exaction rather
than a tax. The Act uses the word “tax,” and so does the State throughout its motion. It bears
emphasis, however, that the outcome here turns on substance, not labels. See infra at 31.

1
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As for ripeness, there are no relevant contingencies in play here. The statute has been
duly enacted. There is no question that it will apply to transactions beginning at the end of
this year or that plaintiffs’ members will be liable for its charge. No more is needed.

As for the TIA, that law specifies that federal courts “shall not enjoin, suspend or
restrain the assessment, levy or collection of any tax under State law where a plain, speedy
and efficient remedy may be had in the courts of such State.” 28 U.S.C. § 1341. But the
assessment here is not a “tax” within the meaning of the TIA. Nor is Maryland’s state-court
remedy an “efficient” alternative in any event.

As demonstrated more fully below, the word “tax” has a unique meaning under the
TIA, one that is based on more than 130 years of judicial precedent. In this special context,
the word “tax” excludes state exactions imposed for principally punitive purposes—so-called
punitive fees or penalties. And numerous features of the Act’s surcharge here indicate that it
falls within that excluded category:

e it is remarkably onerous, so much so that it could more than wipe out a payer’s
profits on its in-State commercial activity;

e it is extremely narrowly targeted, especially at its highest rates of assessment,
which apply to just a handful of companies;

e itincludes a pass-through prohibition, which ensures that the payers of the charge,
and they alone, bear its brunt—a limitation that courts repeatedly have found
inherently punitive;

e its proceeds are placed in a segregated fund earmarked to offset the perceived
negative “externalities” of the payers’ conduct, akin to a restitution payment; and

o thelegislative history shows that the Act’s architects intended the Act to function
as a penalty against large multinational companies, punishing them for growing
too big and allegedly harming the free and reliable flow of information over the
internet.

Courts across the country have held that features like this put an exaction outside the TIA’s

2
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reach, permitting a pre-enforcement constitutional challenge in federal court. The Fourth
Circuit, in particular—in GenOn Mid-Atlantic, LLC v. Montgomery County, Maryland, 650
F.3d 1021,1023 (4th Cir. 2011), and Retail Industry Leaders Association v. Fielder, 475 F.3d
180, 186 (4th Cir. 2007) (RILA)—has permitted pre-enforcement challenges to punitive fees
bearing strong resemblance to the one at issue here. The State claims in response that a
recent Supreme Court case—CIC Servicesv. IRS, 141 S. Ct. 1582 (2021), which had nothing
to do with the tax/fee distinction—abrogated the century-plus of case law underlying GenOn
and RILA. It did nothing of the sort. Instead, CIC reaffirmed the continued vitality of these
precedents, clarifying only that a reporting requirement backed by a penalty for non-
compliance also is not a “tax.”

Beyond that, the TIA does not apply here because state-court remedies would not be
“efficient.” The Supreme Court and other courts of appeals have held that when the state-
court alternative entails a multiplicity of lawsuits spread over many years, a single pre-
enforcement challenge in federal court is appropriate. That is the case here. The Court
accordingly should hold that the TIA does not bar this suit and deny the motion to dismiss. It
should, in turn, grant summary judgment to plaintiffs and declare the Act illegal and
unenforceable.

STATEMENT

A. The Maryland Digital Ad Tax Act

This case involves a challenge to the Maryland Digital Advertising Gross Revenues
Tax Act, which was first enacted by the General Assembly in March 2020.
1. In the months leading up to introduction of the Act, Professor Paul Romer pub-

lished an op-ed in the New York Times. The op-ed accused Google, Facebook, and other
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“dominant social media platforms” of “mak[ing] their profits using business models that
erode” the “shared values and norms on which democracy depends.” Compl. ] 43 (quoting
Paul Romer, A Tax That Could Fix Big Tech, N.Y. Times (May 6, 2019), perma.cc/MZ83-
NF5Y (Romer Op-Ed)). The op-ed described large digital advertising companies as “too big to
trust” and blamed them for creating “a haven for dangerous misinformation and hate
speech.” Id. (quoting same). It called on States like Maryland to impose a “surcharge” or
“penalty” on digital advertisers’ business models. Id. (quoting same).

Maryland lawmakers answered the call, introducing the Act in January 2020 as House
Bill 732. See perma.cc/49CZ-NGZW. From the beginning, the Act was modeled on Professor
Romer’s op-ed. Senate President Bill Ferguson—a sponsor of the Senate companion bill,
S.B. 2—made this clear, testifying that the law “is based off a model originally built by Paul
Romer.” Compl. q 45. Senator Ferguson also presented Professor Romer as a witness in
support of the Act and lodged his op-ed in the legislative history. Compl. q 43.

Lawmakers expressed concern early on that the Act may be unlawful. In a February
25, 2020 response to an inquiry by Democratic Delegate Alonzo Washington, the Office of
the Attorney General of Maryland—the same office representing the defendant here—con-
cluded that an earlier-introduced (but substantively identical) version of the Act “would
likely be preempted by the ITFA,” insofar as the Act is interpreted to tax “the transmission
of digital advertising to a user.” See Compl. ] 8; Letter from Sandra Benson Brantley to
Delegate Alonzo T. Washington (Feb. 25, 2020), perma.cc/9SNH-S3FU; accord Letter from
Attorney General Brian E. Frosh to Governor Lawrence J. Hogan, Jr. (April 22, 2020),
perma.cc/Y8RD-KVDJ). The letter also advised that the Act may require revisions to avoid

potential invalidation under the Commerce Clause. Id. Such revisions were never made. Id.

4
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2. Notwithstanding these concerns, the General Assembly passed H.B. 732 on March
18, 2020. Governor Hogan vetoed the bill on May 7, 2020, but the Assembly overrode the
veto in the next legislative session, on February 12, 2021. The Assembly then amended the
Act with S.B. 787 on February 18, 2021. See Compl. ] 1, 4, 5, 26.

Asamended, the Act imposes a graduated charge on “digital advertising services,” but
not on advertising services through other means. See Md. Code Ann., Tax-Gen. § 7.5-101.
“Digital advertising services” are defined as “advertisement services on a digital interface,
including advertisements in the form of banner advertising, search engine advertising,
interstitial advertising, and other comparable advertising services.” Id. § 7.5-101(e)(1). A
“digital interface” is “any type of software, including a website, part of a website, or
application, that a user is able to access.” Id. § 7.5-101(f).

Following passage of S.B. 787, the Act exempts from this exaction “advertisement
services on digital interfaces owned or operated by or on behalf of a broadcast entity or news
media entity.” Id. § 7.5-101(e)(2). A broadcast entity is one “primarily engaged in the busi-
ness of operating a broadcast television or radio station” (id. § 7.5-101(d)), and a news media
entity is one “engaged primarily in the business of newsgathering, reporting, or publishing
articles or commentary,” other than news aggregators (id. § 7.5-101(g)).

The Act’s charge is assessed against “annual gross revenues derived from digital
advertising services in the State.” Tax-Gen. § 7.5-102(b)(1). But the rate at which the assess-
ment is imposed is tiered, depending on a payer’s “global annual gross revenues” (id. § 7.5-
103 (emphasis added))—which is to say, on its extraterritorial economic activity:

e For firms with global annual gross revenues of $100 million or more, the Act
imposes a 2.5% assessment rate on all assessable revenue.
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e For firms with global annual gross revenues of $1 billion or more, the Act imposes
a 5.0% assessment rate on all assessable revenue.

e For firms with global annual gross revenues of $5 billion or more, the Act imposes
a 7.5% assessment rate on all assessable revenue.

e For firms with global annual gross revenues of $15 billion or more, the Act
imposes a 10% assessment rate on all assessable revenue.

Id. According to this scheme, a company’s overall liability is a function of its out-of-State
conduct. See Compl. 9 36-37, 85. For example, if two firms both had $5 million of in-State
revenue, but the first firm had $100 million in out-of-State revenue and the second had $1
billion in out-of-State revenue, the second firm would pay double the assessment of the first
firm. Starker still, a third firm with $15 billion in out-of-State revenue would pay four times
as much as the first firm on the same taxable base.

3. Each company that “reasonably expects . . . annual gross revenues derived from
digital advertising services in the state to exceed $1,000,000” in a given year must file “a
declaration of estimated tax, on or before April 15 of that year.” Tax-Gen § 7.5-201(b)(1).
Such companies must also submit quarterly estimated payments on or before June 15,
September 15, and December 15 of that year. Id. § 7.5-201(b)(2). A willful failure to file
accurate paperwork and pay the charge is a criminal offense. Id. §§ 13-1001(g), 13-1002(b).
Unpaid assessed taxes are subject to penalties (Tax-Gen. § 701(a)) and may be collected via
judgment liens (id. §§ 13-805-809) or asset attachments (id. § 13-812).

By setting such high thresholds for liability, and by excluding broadcast entities and
news media firms, the Act’s architects precisely targeted “massive technology companies”
(Compl. § 39) and “the largest tech companies” (Compl. § 51)—those with global footprints

and predominantly internet-based business models—to pay the assessment. According to the
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2021 Fortune 500, just 521 companies anywhere in the world have annual gross revenue
exceeding $5 billion, and just 203 companies have gross revenues exceeding $15 billion. See
Fortune 500, bit.ly/3wiBil8. Among those, exceedingly few (and none based in-state) derive
more than $1 million annually in Maryland-based revenue from digital advertising, subjecting
them to the Act’s penalty. See Tax-Gen. § 7.5-201(b)(1); Compl. qq 39, 85.

An assessment against gross receipts as opposed to net receipts is highly unusual.
Corporate income taxes are traditionally assessed against net income on a flat-rate basis.
Compl. q 57. Maryland’s corporate income tax rate, for example, is a flat 8.25% assessed
against net income. Id.; Tax.-Gen. § 10-105(b). Because it applies to gross revenue, by
contrast, the Act’s surcharge for digital advertising companies is many multiples greater. For
example, a company with $15 billion in global gross revenue and $1 billion in profits, with 2%
of its revenues and profits apportioned to Maryland, would pay a corporate income tax of
$1.65 million on $20 million of Maryland-based pre-tax profit. Under the Act, however, that
same company would be liable for an additional $30 million—that is, 10% of 2% of $15
billion. That is nearly 20 times the rate of the corporate income tax and would more than
wipe out the $20 million in profits attributable to the company’s economic activity in
Maryland. And assessments on gross receipts apply even to unprofitable firms. Compl.  58.
Precisely because gross-revenue assessments are so harsh, it is widely recognized that “gross
revenue” is not “a usual [or] appropriate basis for taxation.” Compl. J 60 (quoting U.S.
Trade Rep., Report on France’s Digital Services Tax 55 (Dec. 2, 2019), perma.cc/E7BG-
6KJF (USTR Report)).

4. The amendment to the Act—in addition to narrowing the universe of putatively

blameworthy companies subject to the surcharge—added a so-called pass-through pro-

7
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hibition. Accordingly, “[a] person who derives gross revenues from digital advertising
services in the State may not directly pass on the cost of the tax imposed under this section to
a customer who purchases the digital advertising services by means of a separate fee,
surcharge, or line-item.” Tax-Gen. § 7.5-102(c). The provision is intended to ensure the
payers of the exaction, and they alone, bear its burden. Courts have observed that provisions
of this sort are “unavoidably punitive in operation.” Consol. Edison Co. of N.Y. v. Pataki, 292
F.3d 338, 355 (2d Cir. 2002).

It is unclear whether the pass-through prohibition forbids companies only from
speaking about the Act’s assessment on bills or invoices, or instead forbids payers from
actually passing on the charge to downstream market participants. In its briefing before this
Court (MTD 49), the Attorney General says that the prohibition “regulates the taxpayer’s
ability to engage in conduct that directly imposes on a customer the cost of the digital ad tax
paid by the taxpayer.” If that is the correct interpretation, then the pass-through prohibition
purports to regulate transactions taking place outside Maryland’s borders.

5. The proceeds from the Act are not placed in the general treasury. Instead, they are
used to pay for administration of the Act, and the remainder is deposited in the “Blueprint for
Maryland’s Future Fund.” Tax-Gen. §§ 2-4A-01, 2-4A-02. The Blueprint Fund is strictly
segregated from the State’s general fund, and it is earmarked for specific educational
purposes. Md. Code Ann., Educ. § 5-219; Compl. ] 46.

The point of devoting the proceeds to the Blueprint Fund is remediation. In Romer’s
view—and those of the lawmakers that heeded his call—a technology-company “surcharge”
is necessary because technology companies had “created a haven for dangerous misinfor-

mation and hate speech that has undermined trust in democratic institutions.” Romer Op-Ed,
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at 1. From that perspective, the growth of “[m]assive technology corporations ... has
resulted in negative externalities socialized and borne by the public.” Compl. 45 (quoting
testimony of Sen. Ferguson). By placing the proceeds of the Act in the Blueprint Fund,
lawmakers effectively were setting them aside to remediate, through education, the perceived
“externalities” created by the companies targeted by the Act. Compl. § 46; accord Educ. § 1-
302(a)(1) (the Blueprint Fund is intended to provide “students with instruction and skills” to
be “productive citizens of the State”).

B. Remedies available in state court

To challenge an assessment under the Act in state court, a company must first pay the
charge. Tax-Gen. § 13-901(a)(2). The Act’s assessment will not take effect until January 1,
2022, and first tax returns—a procedural prerequisite to seeking a refund—will not be due
until April 15, 2023. Tax-Gen. §§ 7.5-201(a), 7.5-201(b)(1). An administrative challenge
therefore will not be available any earlier than April 15, 2023.2

Once having paid the charge, the company may appeal to the Comptroller for a refund.
Tax-Gen. § 13-901(a)(2). The Comptroller subsequently holds a hearing, makes a determina-
tion, and issues a “notice” of “the determination of the claim.” Id. § 13-904.

Pursuant to Section 13-510(a)(6), the claimant may next appeal “a disallowance of a
claim for refund under § 13-904” to the Tax Court. A matter before the Tax Court arising
under Section 13-904 “shall be heard de novo and conducted in a manner similar to a pro-

ceeding in a court of general jurisdiction sitting without a jury.” Tax-Gen. § 13-523.

2 The State asserts in its motion to dismiss (at 4) that a firm liable for the surcharge could
“decline to pay the tax and be assessed,” in turn appealing from a notice of assessment. That
is incorrect. An appeal from an assessment without payment is available only in cases
proceeding under Section 13-508(a), not Section 13-904. And Section 13-508(a) relief is
available only for a narrow range of tax liabilities, which do not include the surcharge here.
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Following these steps, a claimant still aggrieved may seek judicial review in Circuit
Court. See Tax-Gen. § 13-505. But “because the Tax Court has exclusive jurisdiction over
issues involving refunds,” claimants must “exhaust their administrative remedies with the
Tax Court before seeking judicial review in the circuit court.” Holzheid v. Comptroller of
Treasury of Maryland, 205 A.3d 43, 58 (Md. Ct. Sp. App. 2019).

Administrative exhaustion and litigation through an initial Circuit Court judgment
would take approximately five years, meaning that an initial court judgement would not issue
any earlier than 2028. In Comptroller v. Wynne, 64 A.3d 453 (Md. 2013), aff’d, 575 U.S. 542
(2015), for example, the taxpayer first challenged his 2006 tax liability in 2007, obtained a
Tax Court decision in late 2008, and an initial Circuit Court decision in mid-2011—five years
after the taxpayer’s initial administrative challenge.

ARGUMENT

The State’s motion to dismiss devotes limited attention to the merits of plaintiffs’
claims. That is unsurprising, given that the Act cannot be reconciled with either ITFA or
multiple well-settled constitutional limits on state lawmaking authority. Rather than grap-
pling with the merits, the State contends, in the main, that the Court has no power to resolve
this case. That is wrong. The complaint challenges the Act on its face, alleging that it is
unlawful as written, in all its applications. Claims of that sort are purely legal and presump-
tively ripe, and hardship considerations favor immediate review. Nor is the TIA a bar to
review: The Act assesses a punitive fee, not a “tax,” within the meaning of the TIA. In
addition, Maryland’s administrative and judicial refund system is not an efficient alternative
to a prospective federal-court judgment here. The Court accordingly should proceed to the

merits and enter summary judgment for plaintiffs.
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I. THE CASE IS RIPE

A. The State leads with ripeness, asserting (MTD 6) that the case is unripe because it
is presently “unanswerable” whether any of the plaintiffs’ members will actually be liable to
pay the Act’s assessment. As the State sees it (MTD 9), the case will not ripen until the
Comptroller “promulgate[s] regulations to determine the source of taxable revenues” under
the Act, before which “the amount of tax, if any, that plaintiffs’ members will have to pay is
unknowable.” That is mistaken.

The Act has been duly enacted by the General Assembly over the governor’s veto, and
the State does not deny that it will be enforced. Nor does it dispute that some of plaintiffs’
members will be liable for the assessment. See Compl. qq 15, 17, 19, 21. There is therefore
nothing “conjectural or hypothetical” (Retail Industry Leaders Association v. Fielder, 475
F.3d 180, 186 (4th Cir. 2007) (RILA)) about the injury that the Act will inflict on plaintiffs’
members absent an injunction from this Court.

The Comptroller’s forthcoming regulations change nothing. The regulations will
announce a methodology for attributing digital advertising services to Maryland. Tax. Gen.
§ 7.5-102(b)(2). While sourcing rules may impact amounts owed at the margins, they will not
affect the fact of liability or the rate of assessment, which turn on a company’s global
revenues. It is inescapable that some of plaintiffs’ members will be liable for the charge,
which is all that is needed for ripeness. Indeed, the State made a similar argument in RILA,
and the Fourth Circuit roundly rejected it. See 475 F.3d at 188. There, a trade association
challenged a state law requiring employers with 10,000 or more Maryland employees
(targeting Wal-Mart) to spend 8% of their payrolls on employees’ health insurance costs or

turn the difference over to Maryland (id. at 183), similar to the Act’s targeting here. The
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Court found the case ripe because the trade association plaintiff had shown that at least one
of its members “will very likely incur liability to the State under the Act[]” and intervening
“[r]egulations could not alter the Act’s provisions.” Id. at 188. Just so here. Thus,
“resolution of the preemption issue need not await [the] development” of intervening
interpretive regulations. Pacific Gas & Electric Co. v. State Energy Resource Conservation &
Development Commission, 461 U.S. 190, 201 (1983).

Where, as here, a state statute is “alleged to be invalid as written,” it is fit for
immediate judicial review. Appalachian Power Co. v. Train, 566 F.2d 451, 458 (4th Cir.
1977); accord Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301, 1308 (11th Cir. 2009)
(describing facial constitutional challenges to state statutes as “presumptively ripe for
judicial review”); National Treasury Employees Union v. Chertoff, 452 F.3d 839, 854-855
(D.C. Cir. 2006) (similar).

The State implies (MTD 8) that tax cases have received special treatment in other
circuits, which have required state taxing authorities “to first assess or collect the disputed
tax” before allowing a suit to proceed. But three of the cases that the State cites involved
fact-intensive, as-applied challenges (Southland Royalty Co. v. Navajo Tribe of Indians, 715
F.2d 486,491 (10th Cir. 1983)) or a significant possibility that no enforcement action would
be taken (Birdman v. Office of the Governor, 677 F.3d 167, 173 (3d Cir. 2012); Alcan
Aluminum Ltd. v. Department of Revenue of Oregon, 724 F.2d 1294, 1299 (7th Cir. 1984)).
That does not describe this case. Two other cases are likewise inapposite: Shell Petroleum v.
Graves, 709 F.2d 593 (9th Cir. 1983), rested on the TIA, which we address in Section II. And
Wal-Mart v. Zaragoza-Gomez, 834 F.3d 110 (1st Cir. 2016), held only that payment of

estimated taxes is sufficient to ripen a claim, not that it is necessary.

12



Case 1:21-cv-00410-LKG Document 31-1 Filed 07/29/21 Page 23 of 72

Plaintiffs seek relief based on a purely legal, facial challenge to a duly enacted state
statute that will burden their businesses without regard for intervening uncertainties. There
is no doubt that, without this Court’s intervention, plaintiffs’ members will be subject to the
Act’s assessment. The case is thus fit for review.

B. The State asserts (MTD 9-10) further that the Court should hold the case is
prudentially unripe because “[p]laintiffs have failed to show that immediate, direct, and
significant hardship will result if the Court declines to hear this suit” pre-enforcement.

As a starting point, it is “doubtful” that the Court could “refuse to resolve a claim...
on the ground that the parties would not be hurt by a delayed resolution of their claim.”
OverDrive Inc. v. Open E-Book Forum, 986 F.3d 954, 958 (6th Cir. 2021). Article III’s case
and controversy requirement calls only for “a concrete and particularized ‘injury in fact’”
that is redressable “by a favorable judicial decision.” Lexmark International, Inc. v. Static
Control Components, Inc., 572 U.S. 118,125 (2014). The notion that the Court could decline
jurisdiction on a discretionary, equitable ground like absence of hardship “is in some tension
with [the Supreme Court’s] recent reaffirmation of the principle that a federal court’s
obligation to hear and decide cases within its jurisdiction is virtually unflagging.” Id. at 125-
126 (quotation marks omitted).

In any event, “[t]he hardship prong is measured by the immediacy of the threat and
the burden imposed on the plaintiffs who would be compelled to act under threat of enforce-
ment of the challenged law.” Miller v. Brown, 462 F.3d 312, 319 (4th Cir. 2006) (quoting
Charter Federal Savings Bank v. Office of Thrift Supervision, 976 F.2d 203, 208-209 (4th

Cir. 1992))). Those considerations weigh strongly in favor of immediate review.
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The Act’s surcharge will be incredibly burdensome—and deliberately so. It is meant to
punish larger digital advertising companies, potentially forcing them to “break| themselves]
into several smaller companies” or to “switch[] [their] business model[s]” altogether. Romer
Op-Ed. The threat of imminent enforcement of the Act is presently “interfering with the
ability of plaintiffs . .. to plan, invest in, and conduct their business operations.” North
Dakota v. Heydinger, 825 F.3d 912, 918 (8th Cir. 2016).

More generally, courts have recognized that parties need not “expend substantial
sums of money before challenging the constitutionality” of alaw. Gary D. Peake Excavating
Inc.v. Town Board of Town of Hancock, 93 F.3d 68, 72 (2d Cir. 1996). As the Supreme Court
has said, “[o]ne does not have to await the consummation of threatened injury to obtain
preventive relief,” and “[i]f the injury is certainly impending, that is enough.” Pacific Gas &
Electric, 461 U.S. at 201.

It is no answer to say that the targets of the charge could decline to pay it. Doing so
may open them to criminal liability (Tax-Gen. §§ 13-1001(f), 13-1002(b)) and would permit
the State to levy penalties (id. § 701(a)) and attach in-State assets (id. § 13-812). “[I]t is well
settled that a litigant need not expose himself to criminal prosecution to challenge the
constitutionality of a statute providing criminal penalties.” Gary D. Peake, 93 F.3d at 72
(citing Babbitt v. United States Workers National Union, 442 U.S. 289, 302 (1979)).

IL. THE CASE IS NOT BARRED BY THE TIA OR TAX COMITY

The State turns next (MTD 10-25) to the TIA. For two reasons, the TIA does not bar
this action: First, the digital advertising charge is not a “tax” within the meaning of that
statute; it is instead a punitive fee. Second, Maryland refund procedures do not constitute an

“efficient” remedy within the unique context of this case. “The ability to sue to enjoin un-
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constitutional actions by state [officials]. . . reflects a long history of judicial review of illegal
executive action, tracing back to England.” Armstrongv. Exceptional Child Center, Inc.,575
U.S. 320, 327 (2015). And only the “clearest command” from Congress will “displace
courts’ traditional equitable authority.” Holland v. Florida, 560 U.S. 631, 646 (2010)
(quoting Miller v. French, 530 U.S. 327, 340 (2000). That command is missing here.

A. The Act does not assess a “tax” within the meaning of the TIA

1. According to more than a century of Supreme Court precedent, the TIA
does not bar pre-enforcement challenges to punitive fees

a. Enacted in 1937, the TIA provides that “[t]he district courts shall not enjoin,
suspend or restrain the assessment, levy or collection of any tax under State law where a
plain, speedy and efficient remedy may be had in the courts of such State.” 28 U.S.C. § 1341.
The TIA’s language “was modeled on the Anti-Injunction Act,” which is the federal-tax
analogue of the TIA. Direct Marketing Association v. Brohl, 575 U.S. 1,8 (2015). Enacted in
1867, the AIA provides that “no suit for the purpose of restraining the assessment or
collection of any [federal] tax shall be maintained in any court.” 26 U.S.C. § 421.

Because the TTA and AIA are so closely related, the Supreme Court has long “as-
sume[d] that words used in both Acts are generally used in the same way.” Direct Marketing,
575 U.S. at 8. When the 75th Congress used the word “tax” in the TIA, in other words, it
intended to invest it with the same meaning that courts had given the word “tax” in years
prior, under the AIA. This Court’s interpretation of the word “tax” under the TIA must
therefore begin with cases construing the AIA in the years before 1937. See American
Trucking Associations, Inc. v. Alviti, 944 F.3d 45, 50 (1st Cir. 2019) (recognizing the
relevance to the meaning of the word “tax” in the TIA of “pre-1937 authority interpreting
‘tax’ under the ATA”).
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b. Atthetime of the TIA’s enactment in 1937, the Supreme Court had drawn a clear
distinction between “taxes” on the one hand (to which the AIA applied) and “penalties” and
“fees” on the other hand (to which the ATA did not apply). See, e.g., Graham v. Dupont, 262
U.S. 234, 258 (1923) (assessments that are “penalt[ies] in the form of a tax” do not
constitute “taxes at all” for purposes of the ATA).

Asearly as 1922, the Court had recognized, in a case concerning the Tax Clause, that
taxes may be enacted for the purpose not only “of obtaining revenue” but also “discourag-
ing” and punishing conduct. Bailey v. Drexel Furniture Co., 259 U.S. 20, 38 (1922). The
Court explained that, in typical circumstances, such assessments “do not lose their character
as taxes because of the incidental motive” to regulate. Id. “But,” the Court cautioned, “there
comes a time in the extension of the penalizing features of [a] so-called tax when it loses its
character as such and becomes a mere penalty, with the characteristics of regulation and
punishment” rather than taxation. Id. Although “[t]he difference between a tax and a penalty
is sometimes difficult to define,” the “consequences” of the exaction and “the required
method of their collection often are important” to the distinction. Id. And, importantly, an
exaction may be a “penalty” even when lawmakers do not “expressly declare” that the
conduct being assessed “is illegal.” Id.

Applying this tax/fee distinction in Lipke v. Lederer, 259 U.S. 557 (1922), the Court
held that an assessment denominated a “tax” by Congress fell outside the reach of the ATA
because it “lack[ed] all the ordinary characteristics of a tax” and instead had the “function of
a penalty.” Id. at 562. The Court held similarly in Regal Drug Corporation v. Wardell, 260
U.S. 386 (1922), where it recognized “[t]he distinction between a tax and a penalty” for AIA

purposes, holding that “even if [an] imposition may be considered a tax, if it [has a] punitive
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purpose, it must be preceded by opportunity to contest its validity.” Id. at 391-392 (citing
Central of Georgia Railway v. Wright, 207 U.S. 127 (1907)).

These cases all accorded with the Court’s earlier and seminal decision in The Head
Money Cases, 112 U.S. 580 (1884), which, like Drexel Furniture, concerned the meaning of
“tax” under the Constitution’s Tax Clause. The Head Money Cases involved a challenge to a
$0.50-per-person fee assessed against shipping companies for each non-citizen passenger
they brought to the United States. Id. at 586. In holding that the fee was not an exercise of
the government’s taxing power, the Court explained that “the real purpose and effect of the
statute” was “to mitigate the evils inherent in the business of bringing foreigners to this
country.” Id. at 595. The Court found it especially relevant that the funds raised were
“appropriated in advance to the uses of the statute, and [did] not go to the general support of
the government.” Id. at 596. The proceeds thus “constitute[d] a fund raised from those who
are engaged in the transportation of these passengers, and who make profit out of it, for the
temporary care of the passengers whom they bring among us, and for the protection of the
citizens among whom they are landed.” Id. It therefore did not qualify as an “ordinary tax,”
even if “called a tax,” because its proceeds were strictly earmarked to offset the costs of
externalities of the businesses upon which the exaction was assessed. Id.

¢. Thus, by the time the 75th Congress enacted the TTA in 1937 —using the word tax
“in the same way” as the Supreme Court had by then construed it under the AIA (Direct
Marketing, 575 U.S. at 8)—there was no question that an assessment with a principally
punitive purpose and earmarked for restitutionary programs and not commingled with

general government funds was not a “tax” within the meaning of the law.
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That conclusion was consistent, too, with the settled purposes of the TTA. A principal
aim of the statute was “to stop taxpayers, with the aid of a federal injunction, from with-
holding large sums, thereby disrupting state government finances.” Hibbs v. Winn, 542 U.S.
88, 104 (2004) (citing S. Rep. No. 75-1035, at 1-2 (1937)). Congress was concerned
principally with “the damaging effect of state tax suits in federal court on state budgets.”
Bidart Bros. v. California Apple Commission, 73 F.3d 925, 929 (9th Cir. 1996). In particular,

The existing practice of the Federal courts in entertaining tax-injunction suits

against State officers ma[de] it possible for foreign corporations doing business

in such States to withhold from them and their governmental subdivisions,

taxes in such vast amounts and for such long periods of time as to seriously

disrupt State and county finances. The pressing needs of these States for this

tax money is so great that in many instances they have been compelled to

compromise these suits, as a result of which substantial portions of the tax

have been lost to the States without a judicial examination into the real merits
of the controversy.

Id. (quoting S. Rep. No. 75-1035 (1937); H.R. Rep. No. 75-1503 (1937)). Interpreting the
TIA to bar prospective federal-court relief against classic state taxes, as to which injunctions
would “threaten the flow of general revenue” and risk significant “damage to the State’s
budget” (id.), serves that purpose. Interpreting the TIA to bar prospective federal-court relief
against levies imposed on narrow populations for predominantly punitive reasons, where
revenues are segregated from the general treasury and earmarked for narrow purposes, does
not. See, e.g., American Trucking, 944 F.3d at 50.

2. Contemporary cases have carried forward the tax/fee distinction

The analytical framework established in the Supreme Court’s early Tax Clause and
ATA cases has been carried forward by the courts of appeals in more recent decisions

interpreting the TIA.
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Courts today recognize that the TIA applies to so-called “classic” taxes, or assess-
ments “imposed by a legislature upon many, or all, citizens” to “raise[] money, contribute] ]
to a general fund, and spen[d] for the benefit of the entire community.” San Juan Cellular
Telephone Co. v. Public Services Commission of Puerto Rico, 967 F.2d 683, 685 (1st Cir.
1992); accord Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130, 134 (4th Cir. 2000) (citing
San Juan Cellular). But the TIA does not bar pre-enforcement challenges to government
assessments with “punitive qualities.” Dentonv. City of Carrollton, Georgia, 235 F.2d 481,
485 (5th Cir. 1956). Exactions that reflect “punitive purposes” are properly classified as fees
or penalties, which are “distinguished from a mere ‘tax.’” Department of Revenue of Montana
v. Kurth Ranch, 511 U.S. 767, 779-780 (1994) (Tax Clause case). In other words, “a tax
might be so totally punitive in purpose and effect that, since nomenclature is unimportant, it
should be classified as a fine rather than a tax,” even when nominally enacted as a tax.
Empress Casino Joliet Corp. v. Balmoral Racing Club, Inc., 651 F.3d 722,729 (7th Cir. 2011)
(en banc) (citing Lipke, RILA, Denton, and Kurth Ranch, among others).

In the Fourth Circuit, when determining whether a particular charge is a punitive fee
or a tax “for purposes of the Tax Injunction Act,” courts should “not focus on the superficial
nomenclature provided to the charge at issue.” GenOn Mid-Atlantic, LLC v. Montgomery
County, Maryland, 650 F.3d 1021, 1023 (4th Cir. 2011) (quotation marks omitted) (quoting
Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130, 134 (4th Cir. 2000)). “Instead, [courts]
must examine the explicit factual circumstances that transcend the literal meaning of the
terminology and ask whether the charge is levied primarily for revenue raising purposes,
making it a ‘tax,” or whether it is assessed primarily for regulatory or punitive purposes,

making it a ‘fee.”” Id. (some quotation marks omitted) (quoting same).
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“Various circuit court decisions provide guidance for considering the . . . question][]

whether the law is a ‘tax’ or a ‘fee’” under the TIA. Collins Holding Corp. v. Jasper County,

South Carolina, 123 F.3d 797, 800 (4th Cir. 1997). Courts ask, among other things:

a.

whether the assessment is unusually harsh or otherwise has functional charac-
teristics that break from traditional taxes (suggesting a fee)—see, e.g., Kurth
Ranch, 511 U.S. at 783; Denton, 235 F.2d at 485; see also Lipke, 259 U.S. at 562
(assessments “lack[ing] all the ordinary characteristics of a tax” are not taxes);

whether the assessment is paid by a broad population (suggesting a tax), or a
narrowly-defined group of carefully-targeted payers (suggesting a fee)—see, e.g.,
GenOn, 650 F.3d at 1024-1025; Valero, 205 F.3d at 134; Bidart Brothers, 73 F.3d
at 931; San Juan Cellular, 967 F.2d at 685;

whether the charge is subject to a pass-through prohibition (suggesting a fee)—see,
e.g., GenOn, 650 F.3d at 1024-1025; Consolidated Edison Co. of New York v.
Pataki, 292 F.3d 338, 355 (2d Cir. 2002) (ConEd) (holding that an express “cost-
pass-through prohibition is plainly punitive”);

whether the proceeds are deposited in the general treasury for open-ended use
(suggesting a tax), or instead set aside in a separate fund and earmarked to fund
programs related to the purposes of the assessment (suggesting a fee)—see, e.g.,
GenOn, 650 F.3d at 1023; RILA, 475 F.3d at 189; Collins Holding Corp.,123 F.3d
at 800; American Trucking, 944 F.3d at 52-53; Travelers Insurance v. Cuomo, 14
F.3d 708, 713 (2d Cir. 1993); Trailer Marine Transportation Corp. v. Rivera
Vazquez, 977 F.2d 1, 6 (1st Cir. 1992); San Juan Cellular, 967 F.2d at 685;

whether the law’s legislative history and the circumstances surrounding its
enactment demonstrate a punitive purpose (suggesting a fee)—see, e.g., GenOn,
650 F.3d at 1025; RILA, 475 F.3d at 189.

These factors and the cases supporting them all paint a consistent picture that the assessment

here is a fee. More generally, they make clear that the word “tax” under the TIA has a

specific and special meaning, and it does not include levies with a principal purpose to punish

or to extract restitutionary support for programs designed to remediate purported harms

caused by the payers’ activities.
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3. In both purpose and operation, the assessment here is a punitive fee for
purposes of the TIA

Evaluated within this framework, the Act’s levy demonstrably is a punitive fee and
not a “tax” within the narrow meaning of the TIA. The Fourth Circuit has frequently held
exactions like this are not taxes under the TIA. See GenOn, 650 F.3d at 1022-1026 (holding
that an “exaction on carbon dioxide emissions” was “in substance a punitive and regulatory”
charge, not a “tax,” within the meaning of the TIA); RILA, 475 F.3d at 182, 189 (holding
that “payments” for a statewide employee healthcare program, “collected by the Secretary
[and] directed to the Fair Share Health Care Fund,” were “a quintessential fee or penalty, not
a tax” for purposes of the TIA). Other circuits have as well, including the First Circuit in
American Trucking, San Juan Cellular, and Trailer Marine, and the Ninth Circuit in Bidart
Brothers. See also, e.g., Kathrein v. City of Evanston, Illinois, 636 F.3d 906, 912 (7th Cir.
2011) (citing RILA); Wright v. Riveland, 219 F.3d 905, 911-12 (9th Cir. 2000) (citing San
Juan Cellular, Trailer Marine, Bidart Brothers, and The Head Money Cases).

Because the relevant factors weigh overwhelmingly in this case against application of
the TIA, the same result is warranted here.

a. Theunusual magnitude of the levy and its extraterritorial focus. An unusually “high
rate of taxation” is “consistent with a punitive character.” Kurth Ranch, 511 U.S. at 780;
accord Korte v. Sebelius, 735 F.3d 654, 670 (7th Cir. 2013) (“The sheer size of the required
payment fairly screams ‘penalty.’”); Denton, 235 F.2d at 485 (finding a “so-called tax” to be
“punitive” and not subject to the TIA where the amount imposed was “exorbitant”).

That is what the facts show here. The assessment is enormous, easily enough to make

digital advertising services unprofitable in Maryland. As the complaint demonstrates (at
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qq 57-58), a digital advertising company earning $1 billion in pre-tax net income on $15
billion in U.S.-based gross revenue—with 2% of that income apportioned to Maryland, com-
mensurate with Maryland’s population as a share of the nation—would have $20 million in
pre-tax net income from $300 million in gross revenues earned in Maryland. That would
result, under the State’s standard 8.25% corporate income tax rate (Tax.-Gen. § 10-105(b)), in
a $1.65 million income tax. See Tax Foundation, State Corporate Income Tax Rates for 2021,
perma.cc/M4XT-UZEV. But the Act’s 10% gross revenue surcharge would impose liability for
an additional $30 million—10% of the entire $300 million in gross revenues earned in
Maryland. That’s nearly 20 times the amount of the corporate income tax and 50% more than
the $20 million in net income attributable to the company’s economic activity in Maryland.
In condemning a similar charge imposed by the French Government, the Office of the
U.S. Trade Representative noted for just this reason that “gross revenue” is not “ausual [or]
appropriate basis for taxation.” USTR Report, at 55. Among other problems, assessments
against gross revenue apply to all of a company’s income, even if the company is unprofitable
or has a low net income, potentially “entirely eliminat[ing] their profit margin.” Id. at 4;
accord id. at 55-60; Garrett Watson, Resisting the Allure of Gross Receipts Taxes: An
Assessment of Their Costs and Consequences, 29 J. Multistate Tax’n 8, 12 (May 2019).
When a State imposes such “severe and disproportionate monetary consequences” on
an entire business model, “the primary purpose of the scheme must be understood as
regulatory and punitive rather than revenue raising.” Kortes, 735 F.3d at 670 (holding that a
“$100 per day per employee” assessment was “such a high price” as to suggest “the con-

gressional objective is punitive”).
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b. Narrow targeting. The Act’s punitive purpose and effect is confirmed further by the
extraordinarily tight targeting of the exaction.

“[TThe whole idea of a tax” is not only that it helps to fund the general treasury, but
also that it is “a burden generally borne.” GenOn, 650 F.3d at 1024; accord Valero, 205 F.3d
at 134 (a tax is assessed “upon a large segment of society”) (citing San Juan Cellular, 967
F.2d at 685). Thus, “[a]n assessment imposed upon a broad class of parties is more likely to
be a tax than an assessment imposed upon a narrow class.” Bidart Brothers, 73 F.3d at 931.
“The fact that [a] charge affects the narrowest possible class is compelling evidence that it is
a punitive fee rather than a tax.” GenOn, 650 F.3d at 1024.

That is the case here. The Act’s tiered structure ensures that only a small handful of
very large firms pay the highest, most burdensome levels of the exaction. Just 203 companies
across the globe have gross revenues exceeding $15 billion (see Fortune 500, bit.ly/3wiBil8),
and just 521 have annual gross revenue exceeding $5 billion—including banks, pharma-
ceutical companies, car manufacturers, oil companies, and defense contractors. It stands to
reason that among those 521 companies, a very small number derive more than $1 million
annually in Maryland from digital advertising, subjecting them to the Act’s penalties. See
Compl. q9 39, 85. Lawmakers sold the Act on just this basis. See Compl. ] 39, 48 (Act

77 ¢

“targets” “massive, multinational companies”).

Further, the Act does not impose its assessment against in-state revenues even-
handedly. Rather, the tiering of rates based on global revenue means that Company A will pay
more than Company B—double, triple, even quadruple—for precisely the same in-state

conduct, solely because Company A has greater out-of-state sales. There is no rational

explanation for that additional burden—a progressively more crushing exaction against in-
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state revenues—except an intent to punish large technology companies for their size.

With S.B. 787, moreover, the legislature amended the Act so that it now exempts from
liability all “broadcast” and “news media” entities. Tax-Gen. § 7.5101(d), (g). Such com-
panies are among the largest sellers of digital advertising services and would have borne
much of the Act’s brunt. But in lawmakers’ eyes, they are not among the “[m]assive
technology companies” whose perceived bad behavior has “resulted in negative externalities
socialized and borne by the public.” Compl. q 45 (quoting testimony of Sen. Ferguson). The
2021 amendment’s exclusion of “broadcast” and “news media” entities thus underscores
that the Act is not predominantly about raising revenue (else, why reduce the population of
payers?), but instead about targeting “the narrowest possible class” (GenOn, 650 F.3d at
1024) of disfavored companies.

For its part, the State does not deny that the Act deliberately and precisely singles out
a narrow range of disfavored firms (unlike a classic sales tax or even a broadly-applicable
“sin” tax, like a tax on cigarettes or alcohol). It instead attempts to minimize this factor
(MTD 20), dismissing it as “relatively minor” and not “decisive.” But our position is not
that the Act’s extraordinarily narrow targeting of large technology companies is alone
“decisive” of the tax/fee distinction. Rather, our position is that the law’s narrow targeting
is “compelling evidence” (650 F.3d at 1024) that the exaction is a punitive fee, just as the
Fourth Circuit held in GenOn. When considered alongside other relevant factors to the
tax/fee distinction, the punitive nature of the fee is manifest.

The State rejoins (MTD 20-21) that so long as “more than one entity” is subject to an
assessment, that “easily” indicates a tax rather than a fee. Neither the Fourth Circuit nor any

court has so held. The question is whether the charge is assessed “upon a large segment of
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society” (Valero, 205 F.3d at 134), so that it constitutes “a burden generally borne” (GenOn,
650 F.3d at 1024). “[A]n assessment imposed upon a narrow class is less likely to be a tax
than an assessment imposed upon a broad class of parties.” GenOn, 650 F.3d at 1024. It
should go without saying that an exaction paid by two or three companies, or even 20 or 30, is
narrow and not generally borne. Cf. RILA, 475 F.3d at 185 (four companies were eligible for
the assessment, which was expressly aimed at Wal-Mart).

c. The pass-through prohibition. S.B. 787’s addition of a pass-through prohibition lends
powerful support to the Act’s punitive purpose. If the point of the Act were merely to raise
revenue, the legislature would have been indifferent to whether the initial payers pass the
charge on to downstream market participants through ordinary economic forces. But it was
not. The pass-through prohibition is express evidence that the legislature wanted to ensure
that the initial targets of the surcharge, and they alone, bear its burden. The Second Circuit
has held that provisions of this sort are “unavoidably punitive in operation” because nothing
“other than punishment can justify . . . preventing [payers] from passing” an exaction along
to downstream market participants. ConEd, 292 F.3d at 353-355.

That was a principal basis for the Fourth Circuit’s decision in GenOn. There, the court
held that when a company subject to a charge is unable “to pass the cost of the charge on to
its customers” because of market regulations, and when the legislature is “well aware” of
that limitation and “hail[s] [it] as a selling point,” courts should have “no difficulty conclud-
ing that such an exaction is a fee that targets [the payer] in punitive fashion.” 650 F.3d at
1024-1025. Here, of course, the punitive implications of the pass-through prohibition are
even clearer: The prohibition in this case was not merely a consequence of pre-existing

regulation; rather, it was enacted as an express element of the Act itself.
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d. Segregation of the funds and use for remediation. Another critical question under
the TIA is “whether an injunction would pose a ‘threat to the central stream of tax revenue
relied on by’ the state,” which is, after all, the possibility the TIA was intended to prevent.
American Trucking, 944 F.3d at 53 (quoting Trailer Marine, 977 F.2d at 6).

An injunction here would not pose such a threat. When the proceeds of a levy are
“placed in a segregated account and expended by a single entity for a single purpose,” they
“stand quite apart from the [S]tate’s central stream of government funding provided by
traditional types of taxes, enough so as to” demonstrate that it is not a “‘tax’ as used in the
TIA.” American Trucking, 944 F.3d at 53. Thus, in Trailer Marine, the First Circuit held that
a prospective federal-court injunction “poses no threat to the central stream of tax revenue”
where “the fees paid are held separately from general state funds” and “dedicated exclu-
sively to” paying for the fee’s administration and otherwise remediating “the specific
damages resulting from [the assessed] activity.” 977 F.2d at 6. Accord Bidart Brothers, 73
F.3d at 932 (citing The Head Money Cases). The Fourth Circuit reached a similar conclusion
in GenOn, where lawmakers had determined that “the largest emitters of carbon dioxide in
the County [should] contribute to paying for [certain] greenhouse gas reduction programs”
and therefore had expressly earmarked 50% of the assessment’s proceeds “to funding for
County [those] programs.” 650 F.3d at 1025. The court held the assessment not a tax in part
because it was strictly earmarked for that specific purpose.

This element of the analysis factors in precisely the same way here: The proceeds of
the Act’s levy are “placed in a segregated account and expended by a single entity for a single
purpose,” thus “stand[ing] quite apart from the [S]tate’s central stream of government

funding provided by traditional types of taxes.” American Trucking, 944 F.3d at 53.
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The anodyne observation that the Blueprint Fund “benefit[s] the general public” by
helping fund public education (MTD 22 (quoting Clear Channel Outdoor, Inc. v. Baltimore,
153 F. Supp. 3d 865, 874 (D. Md. 2015))) is no answer. Here, unlike in Clear Channel,
sponsoring lawmakers stated plainly that the proceeds from the Act were being set aside to
remediate, through education, the perceived “externalities” created by the targeted firms.
Compl. q 46; see also Educ. § 1-302(a)(1). Under the reasoning in both GenOn and Trailer
Mavrine, that sets this case apart.

Just like the surcharge here, the purpose of the charge in GenOn was to ensure that
large greenhouse gas emitters “contribute[d] to paying for the programs” deemed necessary
to offset the external social costs of burning coal. 650 F.3d at 1025. Although reducing
greenhouse gas emissions assuredly “benefit[s] the general public” (Clear Channel, 153 F.
Supp. 3d at 874), the Fourth Circuit held that the charge was a “punitive and regulatory” fee
in light of its restitutionary function. GenOn, 650 F.3d at 1024.

The result was similar in Trailer Marine. There, Puerto Rico assessed a fee against
motor vehicle owners to fund a “compensation plan ... [f]or anyone injured in a motor
vehicle accident.” 977 F.2d at 2. The exaction’s proceeds were placed in a segregated fund
set aside to pay for “damage resulting from [the] activity” in which the payers were engaged
(977 F.2d at 6), just as here. Like the State in this case, the Commonwealth in Trailer Marine
argued that the charge was a tax because it was used to fund a general “social welfare
program” that served a general public purpose, and not to offset the “agency’s costs of
regulation.” Id. at 5. The First Circuit rejected that argument. Accepting such a broad
interpretation of the word “tax” would mean that virtually any levy that serves some public

need would be a “tax” under the TIA. Id.
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Nor is it relevant that dollars are fungible, and “more revenue from the general fund
would have to be spent” on education if the Act’s surcharge were not collected and deposited
in the Blueprint Fund. American Trucking, 944 F.3d at 52. That “can be said of virtually all
activity by a [S]tate and all sources of state revenue: the activity serves the public benefit,
and that benefit would need to be paid for (or lost) with general tax revenues but for the
alternative revenue source.” Id. at 53. By those lights, all assessments would be taxes, which
“proves too much.” Id.

e. Thelegislative history and circumstances. The Fourth Circuit also has emphasized
the importance to the TIA inquiry of “[t]he circumstances surrounding the Act’s enactment”
and its legislative history. RILA, 475 F.3d at 189; accord GenOn, 650 F.3d at 1025. These
considerations, too, point toward a punitive fee not covered by the TIA.

Maryland legislators wore their punitive intent on their sleeves. Senate President
Ferguson heralded the Romer op-ed as a model for the Act. Compl. 9 43-45. The op-ed de-
scribed large digital advertising companies as “too big to trust” and blamed them for creating
“ahaven for dangerous misinformation and hate speech,” expressly inviting States to impose
a “surcharge” or “penalty” on digital advertising. Compl. q 43; see also Compl. q 48. In
written testimony before the Senate, Romer continued to rail against these companies as
guilty of “pervasive dishonesty,” decrying “that something is terribly wrong with the market
for digital services.” Compl. § 44. The Act was openly and expressly intended as a “solution”
to this perceived misconduct, and was “based off a model originally” proposed by Romer.
Compl. q 45. Together with the other facts indicating clear legislative disapproval and a

punitive purpose, “[t]he circumstances surrounding the Act’s enactment” (RILA, 475 F.3d at
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189) strongly suggest that the TIA is not a bar to this lawsuit.?

B. CIC Services did not abrogate this century-old framework

The State’s principal response to all of this (MTD 12-19) is a puzzling one. It does not
directly dispute that the factors discussed above all indicate that the Act is a punitive fee. The
State does not deny, for instance (1) that the exaction is exorbitantly, unconventionally large;
or (2) that its extremely narrow targeting and pass-through prohibition are entirely un-
explainable absent a punitive purpose; or (3) that the segregation of the Act’s proceeds from
the State’s general fund places the surcharge outside the central stream of tax revenue relied
on by the State to fund its operations. Instead, the State’s primary rejoinder is to say that the
Supreme Court’s recent decision in CIC Servicesv. IRS, 141 S. Ct. 1582 (2021), discarded sub
stlentio the entire, century-old framework we’ve just discussed. See MTD 18 (asserting that
RILA and Valero “are now superseded” by CIC Services). With due respect to the State, that
is not an argument the Court should take seriously.

1. For starters, CIC Services did not implicate the distinction between a punitive fee
and a classic tax within the meaning of the AIA or TIA. The issue in CIC Services was only
“whether the Anti-Injunction Act bars CIC’s suit complaining that [certain IRS] reporting
requirements violate the [Administrative Procedure Act].” 141 S. Ct. at 1588. Answering that
question in the negative, the Court reasoned straightforwardly that “[a] reporting require-

ment is not a tax[,] and a suit brought to set aside such a rule is not one to enjoin a tax’s

3 We acknowledge that the Act was adopted by a legislative body and not imposed uni-
laterally by an executive agency. See MTD 20 (citing Collins Holding, 123 F.3d at 800). But
the same was true in GenOn and RILA, to say nothing of American Trucking, Bidart Brothers,
Kathrein, and Wright. In any event, that singular factor cannot “disguise what is in sub-
stance a punitive and regulatory matter” according to every other relevant consideration.
GenOn, 650 F.3d at 1024.
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assessment or collection.” Id. at 1588-1589. It is implausible to say that, in answering that
narrow question, the Supreme Court intended to jettison a century of precedent concerning a
distinction that was not even implicated in the case. The Supreme Court “does not normally
overturn, or so dramatically limit, earlier authority sub silentio.” Shalalav. Illinois Council on
Long Term Care, Inc., 529 U.S. 1, 18 (2000). It did not do so here.

To be sure, after laying out its holding, the Court addressed the government’s concern
for “the possible consequences of [its] ruling.” CIC Services, 141 S. Ct. at 1593. And in doing
so, the Court reiterated that “regulatory tax cases” do not “have a special pass from the Anti-
Injunction Act,” which “draws no distinction between regulatory and revenue-raising tax
laws.” Id. at 1593-1594. But that statement—which, we hasten to add, is dictum—is both
inapposite and entirely consistent with the reams of precedent we have just discussed.

To begin with, this case is about a punitive fee, not a regulatory one. A regulatory fee
is one that is “designed mainly to influence private conduct, rather than to raise revenue.”
CIC Services, 141 S. Ct. at 1593. But as we have shown, the surcharge here singles out
massive technology companies to punish them for using a particular business model (and
growing large doing so), not to influence or incentivize aspects of their business conduct.
That does not describe the surcharge here.

In any event, CIC Services is consistent with the cases we have discussed. The
Supreme Court there cited its century-old decision in Bailey v. George, 259 U.S. 16 (1922), a
companion case to Drexel Furniture, for its statement about regulatory taxes. And it was in
Drexel Furniture that the Court first held that although assessments generally “do not lose
their character as taxes because of [an] incidental motive” to regulate, there does “come[] a

time in the extension of the penalizing features of the so-called tax when it loses its character
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as such and becomes a mere penalty” rather than a tax. 259 U.S. at 38; accord Graham, 262
U.S. at 258 (assessments that are “penalt[ies] in the form of a tax” do not constitute “taxes
at all” for purposes of the ATA). That is what this case is about, and nothing in CIC Services is
inconsistent with that line of precedent.

The State is correct (MTD 16 & n.5) that Drexel Furniture was a Tax Clause case and
George was an AIA case, but that is an irrelevant distinction for TIA purposes. In an ATA
case, “the best evidence of Congress’s intent” to bar a pre-enforcement challenge to a federal
exaction under the AIA is Congress’s use of the “tax” label —a clear indication that it wants
the AIA to apply. NFIBv. Sebelius, 567 U.S. 519, 544 (2012). The Supreme Court has “thus
applied the Anti-Injunction Act to statutorily described ‘taxes’ even where that label was
inaccurate.” Id. (emphasis added) (citing George).

That reasoning is out of place in TIA cases, where the analysis is “guided by federal
law rather than state tax labels.” Folio v. City of Clarksburg, West Virginia, 134 F.3d 1211,
1217 (4th Cir. 1998); accord Empress Casino, 651 F.3d at 728 (and collecting cases).
Because, in TIA cases, courts should not “focus on the superficial ‘nomenclature provided to
the charge’” by the state legislature (GenOn, 650 F.3d at 1023 (quoting Valero, 205 F.3d at
134)), th