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SUMMARY OF ARGUMENT 

Websites pose unique personal jurisdiction challenges. Nevertheless, 

existing doctrine can address these challenges so long as courts recognize 

and take account of the fundamental differences between online entities and 

traditional brick-and-mortar operations. Accounting for those differences 

means that a State cannot, consistent with due process, exercise personal 

jurisdiction over a business merely because it operates a website that 

individuals in the State may access and use, whether that use is for 

entertainment, education, or commercial purposes. 

Existing doctrine sets the rules for personal jurisdiction, even in cases 

involving online businesses. Specific jurisdiction exists where there is a 

“relationship among the defendant, the forum, and the litigation.” Walden v. 

Fiore, 571 U.S. 277, 291 (2014). This relationship exists where a defendant 

both purposefully directs its activities to the forum jurisdiction or its 

residents, and the litigation arises from those activities. Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472–73 (1985) (citation omitted).  
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In assessing whether a defendant purposefully directs its activities to a 

forum jurisdiction, courts must take account of the fact that online 

businesses are fundamentally different than traditional businesses in how 

they interact with those who use their services. A traditional business 

usually provides a service by establishing a physical location at which to 

provide that service or by providing the service at a separate location. Either 

way, the business purposefully directs its activities to the forum in which it 

provides the service (or its residents). Not so with online businesses. For an 

online business, a physical location is not necessary to provide a service. The 

service is simply available on the Internet for use unconnected to any specific 

forum. Moreover, when a user accesses a website to obtain a service, the 

online business is not pushing itself into the user’s jurisdiction; rather, the 

user is pulling the online business into that jurisdiction. 

These fundamental differences mean that exercising personal 

jurisdiction over an online business requires “something more” than the 

back-and-forth interaction of a website. Mavrix Photo, Inc. v. Brand Techs., 

Inc., 647 F.3d 1218, 1229 (9th Cir. 2011) (citation omitted). There must be 
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some action purposefully taken by the online business (and giving rise to the 

litigation) demonstrating that the business was targeting its activities to the 

forum seeking to exercise personal jurisdiction. Brothers and Sisters in Christ 

v. Zazzle, Inc., 42 F.4th 948, 954 (8th Cir. 2022). Accordingly, there must be 

some reason to conclude that the online business acted differently toward 

the forum jurisdiction than other jurisdictions where its website is simply 

available to individuals who seek to use it. A person’s mere use of a website 

with baseline interactivity (e.g., geolocated advertising or collection of user 

data) cannot form the basis of such express targeting because that would 

improperly premise jurisdiction on “[t]he unilateral activity” of the plaintiff 

who chose to connect to the website, rather than the required connection 

between the defendant and the forum. Walden, 571 U.S. at 286 (internal 

quotation marks omitted).  

Applying this test, Arkansas cannot exercise personal jurisdiction over 

TikTok in this litigation. TikTok is a California corporation providing digital 

entertainment services through its eponymous video-sharing application, 

available for download nationwide. Prospective users download the 
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application, and some may be in Arkansas. TikTok did nothing more than 

make its purely online services (with baseline interactivity) available to 

users. That is insufficient as a matter of law to support the exercise of 

personal jurisdiction. 

Exercising personal jurisdiction over online businesses for providing a 

website with baseline interactivity both fails to comport with existing 

doctrine and runs counter to the principles underlying the Due Process 

Clause. The Due Process Clause and notions of fair play and substantial 

justice are designed to ensure predictability with respect to where a business 

is subject to personal jurisdiction. Yet, a rule allowing the exercise of 

personal jurisdiction in any forum in which a user happens to access a 

website and obtain a service creates significant unpredictability. What is 

more, the Due Process Clause protects both individual liberty and interstate 

federalism by ensuring that States do not reach beyond their sovereign 

limits. And only a rule premising the exercise of personal jurisdiction on 

something more than the provision of a website holds States to these limits.  
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ARGUMENT 

I. Providing a website with baseline interactivity in a State is by itself 
insufficient to establish personal jurisdiction.  

A. Existing doctrine governs personal jurisdiction over a defendant 
for a claim arising out of conduct on the Internet.   

 
The Internet does not require a makeover of established personal 

jurisdiction jurisprudence. “The canonical opinion” regarding personal 

jurisdiction is International Shoe Co. v. Washington, 326 U.S. 310 (1945). 

Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 923 (2011). In 

International Shoe, the Supreme Court established modern personal 

jurisdiction doctrine by holding that “a State may authorize its courts to 

exercise personal jurisdiction over an out-of-state defendant if the defendant 

has ‘certain minimum contacts with it such that the maintenance of the suit 

does not offend ‘traditional notions of fair play and substantial justice.’’” 

Goodyear, 564 U.S. at 923 (quoting Int’l Shoe, 326 U.S. at 316). 

Traditional notions of fair play and substantial justice apply to protect 

all businesses, whether online or brick-and-mortar, from unfair assertions of 

personal jurisdiction. Unless a business is “essentially at home in the forum 
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state” such that it can fairly be made to answer any and all claims in that 

jurisdiction, Daimler AG v. Bauman, 571 U.S. 117, 127 (2014) (internal 

quotation marks omitted), a State may only exercise personal jurisdiction if 

there “is a strong ‘relationship among the defendant, the forum, and the 

litigation.’” Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 592 U.S. 351, 353 

(2021) (quoting Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 

414 (1984)). 

This latter form of jurisdiction, known as specific jurisdiction, “has 

become the centerpiece of modern jurisdiction theory.” Daimler AG, 571 U.S. 

at 128. The Supreme Court, over the course of numerous specific jurisdiction 

decisions, has explained the relationship between the defendant, forum, and 

litigation necessary to support specific jurisdiction. Namely, a defendant 

must purposefully avail itself of the forum jurisdiction or purposefully direct 

its activities at the forum or the forum’s residents, and the litigation must 

“result[] from alleged injuries that arise out of or relate to those activities.” 

Burger King, 471 U.S. at 472 (cleaned up). 
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Where the at-issue litigation alleges an intentional tort or similar claim—

such as the alleged deceptive practices claim in this litigation—the question 

is whether the defendant purposefully directed its allegedly tortious activity 

to the forum State. Mavrix, 647 F.3d at 1228 (citation omitted). Purposeful 

direction, in turn, asks whether the defendant “(1) committed an intentional 

act, (2) expressly aimed at the forum state, (3) causing harm that the 

defendant knows is likely to be suffered in the forum state.” Id. (citation 

omitted). This test was announced in Calder v. Jones, 465 U.S. 783 (1984), a 

defamation case, for analyzing personal jurisdiction where the allegedly 

tortious activity occurs outside of the forum but has its effects inside the 

forum. But the Supreme Court has cautioned that this test is only a guide, as 

the focus in purposeful direction cases is still the presence or absence of 

purposeful contacts with the forum: “the proper question is not where the 

plaintiff experienced a particular injury or effect but whether the defendant’s 

conduct connects him to the forum in a meaningful way.” Walden, 571 U.S. 

at 290. 
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These precedents set forth the appropriate framework for analyzing 

specific personal jurisdiction, whether the defendant is a traditional business 

or an online business.  

B. Proper application of existing doctrine must recognize the unique 
and fundamentally different nature of websites.   

 
That the Supreme Court’s established doctrinal framework for analyzing 

how personal jurisdiction applies to online business does not mean, 

however, that courts should turn a blind eye to the ways in which these 

doctrines apply differently to online business. See Herbal Brands, Inc. v. 

Photoplaza, Inc., 72 F.4th 1085, 1093 (9th Cir. 2023) (although the Internet 

“does not require a wholesale departure from [the Court’s] approach to 

personal jurisdiction,” “the emergence of the internet presents new fact 

patterns” that must be accounted for). 

Applying existing personal jurisdiction doctrines to online businesses 

requires special attention because these businesses are fundamentally 

different from physical businesses and services. Unlike brick-and-mortar 

businesses that exist in a physical location, online businesses often do not 
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have a physical location. And, critically, because they neither have a physical 

location nor provide tangible goods to users who themselves reside at 

physical locations, these businesses are not choosing to direct their product 

to any specific forum. Instead, these companies offer purely electronic 

services for any user in any location to access and are pulled into the user’s 

jurisdiction when the user chooses to use the online service. Put differently, 

users choose to direct their activities to an online business’s website, and, 

unlike with traditional businesses, the website itself is not targeting anyone 

or any forum. As one academic paper put it, “[i]nternet communication (at 

least via Web site or BitTorrent or the like) is available to anyone, in any 

location; the author exercises no election. It takes real effort to limit such 

distribution by geography, and even an author who tries may fail because of 

the limits of geolocation technology or a user’s ability to thwart it through 

circumvention.” Alan M. Trammell & Derek E. Bambauer, Personal 

Jurisdiction and the "Interwebs", 100 Cornell L. Rev. 1129, 1163 (2015). 

The Supreme Court has accordingly recognized that online activity is 

fundamentally different from traditional business activity such that courts 
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cannot blindly analogize personal jurisdiction precedent from other contexts 

or apply existing doctrine without careful consideration of the facts. In Ford 

Motor Company, for example, the Court expressly reserved the question of 

when “internet transactions” give rise to personal jurisdiction. 592 U.S. at 

366 n.4. The Court held that Ford Motor Company was subject to personal 

jurisdiction in Montana for a products liability claim involving a vehicle it 

designed, manufactured, and sold outside of Montana, because it 

advertised, sold, and serviced the same model of vehicle in Montana. Id. at 

371. But the Court was more cautious about Internet transactions, noting that 

the differences between Ford Motor and a hypothetical individual who sells 

products on the Internet “virtually list themselves.” Id. at 366 n.4. Justice 

Breyer went even further in another products liability case, questioning how 

personal jurisdictional rules are to be applied in cases “implicat[ing] modern 

concerns.” J. McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 873, 890 (2011) (Breyer, 

J., concurring). He wrote: “But what do those standards [for personal 

jurisdiction] mean when a company targets the world by selling products 

from its Web site? And does it matter if, instead of shipping the products 
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directly, a company consigns the products through an intermediary (say, 

Amazon.com) who then receives and fulfills the orders?” Id. 

Plainly then, applying existing doctrines to Internet businesses requires 

recognizing the unique nature of websites.  

1. For online activities to give rise to personal jurisdiction, there 
must be “something more” than making available a website 
with baseline interactivity. 

 
Arkansas courts have rightly taken account of the fundamental 

differences between traditional businesses and online businesses in their 

caselaw by requiring “something more” than the back-and-forth interaction 

of a website or online application in order to conclude that an online business 

has undertaken the “purposeful direction” necessary for personal 

jurisdiction. See, e.g., Dolan v. Lichtsinn Motors, Inc., 2024 Ark. App. 501, at 7 

(Oct. 23, 2024). This Court should now ratify and reaffirm this 

understanding. 

As the Ninth Circuit held: “maintenance of a passive website alone 

cannot satisfy the express aiming prong” of personal jurisdiction; there must 

be “something more” to demonstrate “conduct directly targeting the 
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forum.” Mavrix, 647 F.3d at 1229 (cleaned up). This recognizes a fundamental 

truth about websites: they are responsive. They display images, videos, and 

sounds to the user who accesses the site or application, but they do not direct 

activity toward the user.  

Even when websites or applications are interactive, they still are not 

directing activity at the forum in which the user is located. Over two decades 

ago, websites were nearly all passive, displaying the same information to 

every user. But today, the great majority of websites are interactive, meaning 

that there is some exchange of information between the user and the website. 

The baseline interactivity of a website today often includes serving 

geolocated advertisements to users, collecting user data, or curating 

information provided to the user. But this cannot be the “something more” 

needed to find purposeful direction because a modern website with baseline 

interactivity is not aimed at any specific forum anymore than is a passive 

website. And a website’s awareness of where the user is located does not 

change this fact. See Walden, 571 U.S. at 290 (rejecting argument that 

knowledge that an individual would suffer an injury in a particular forum 
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creates a connection between the forum and the defendant sufficient to 

exercise personal jurisdiction”); cf. Asahi Metal Indus., Co. v. Superior Ct. of 

California, Solano Cnty., 480 U.S. 102, 112 (1987) (“[A] defendant’s awareness 

that the stream of commerce may or will sweep the product into the forum 

State does not convert the mere act of placing the product into the stream 

into an act purposefully directed toward the forum State.”).  

Following similar reasoning, several courts of appeals have held that a 

baseline interactive website is not sufficient to find purposeful direction 

supporting personal jurisdiction. See AMA Multimedia, LLC v. Wanat, 970 

F.3d 1201, 1211 (9th Cir. 2020) (an online business did not purposefully direct 

its activities to the forum at issue by providing users access to its website 

and serving location-specific advertisements to users); Fidrych v. Marriott 

Int’l, 952 F.3d 124, 143 (4th Cir. 2020) (“even though Marriott’s website is 

interactive, Marriott does not use it to target South Carolina residents in 

particular”); XMission v. Fluent LLC, 955 F.3d 833, 843 (10th Cir. 2020) (“This 

court has followed the Supreme Court in requiring a particular focus by the 

defendant on the forum State”); BE2 LLC v. Ivanov, 642 F.3d 555, 558–59 (7th 
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Cir. 2011) (“Beyond simply operating an interactive website that is accessible 

from the forum state, a defendant must in some way target the forum state’s 

market.”); Admar Int’l v. Eastrock, LLC, 18 F.4th 783, 785 (5th Cir 2021) 

(“Merely running a website that is accessible in all 50 states, but that does 

not specifically target the forum state, is not enough . . . to establish personal 

jurisdiction[.]”); Johnson v. TheHuffingtonPost.com, Inc., 21 F.4th 314, 320 (5th 

Cir. 2021) (“Texans visited the site, clicking ads and buying things, . . . but 

those visits reflect only HuffPost’s universal accessibility, not its purposeful 

availment of Texas.”).1 

 
1 See also Evans v. Huffington Post, 2022 WL 21320601, at *6–7 (S.D. Miss. 2021) 

(“[T]he fact that HuffPost tailors these advertisements to its users based on 

their location does not show that HuffPost targeted Mississippi. Instead, 

HuffPost, through its advertising scheme, treats Mississippians like 

everyone else.” (quotation marks omitted)); Doshier v. Twitter, Inc., 417 F. 

Supp. 3d  1171, 1177–78 (E.D. Ark. 2019) (“Twitter does business over the 

internet by contracting with Arkansas advertisers and by distributing those 
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Requiring something more than the provision of an interactive website 

available in every jurisdiction can be alternatively framed as asking whether 

the defendant had a “forum-specific focus.” AMA Multimedia, 970 F.3d at 

1209–12. The defendant in AMA Multimedia, for instance, did not have a 

forum-specific focus because it merely provided website access, whereas the 

defendant in Doe v. WebGroup exhibited a forum-specific focus by locating a 

server in America to better serve American users, thus demonstrating that it 

“differentially targeted U.S. visitors.” Doe v. WebGroup Czech Republic, a.s., 93 

F.4th 442, 452–56 (9th Cir. 2024). 

This “forum-specific focus” or “differential targeting” framing 

appreciates websites as different from physical businesses, while remaining 

consistent with Supreme Court precedent. Yet, the State contends that 

offering the TikTok application in the Apple App Store and Google Play 

Store is the equivalent of a “national marketing campaign.” State’s Br. at 25 

 
advertisements to Arkansas residents who use the Twitter platform” but 

plaintiffs “cannot allege that Twitter targets its platform at Arkansas”).  
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(quoting uBID, Inc. v. GoDaddyGrp. Inc., 623 F.3d 421, 428 (7th Cir. 2010)).  In 

GoDaddy, the Seventh Circuit found personal jurisdiction based on a national 

marketing campaign by GoDaddy. The campaign included, in part, six 

straight years of advertising at the Super Bowl. Id. at 427. In short, the 

Seventh Circuit’s reasoning in GoDaddy is readily distinguishable from 

providing access to the TikTok service. If a defendant goes beyond providing 

an interactive website in multiple States, then it is subject to personal 

jurisdiction in each. Cf. Keeton v. Hustler Mag., Inc., 465 U.S. 770, 775, 781 

(1984) (recognizing that a business may purposefully direct its activities to 

multiple States). The question, rather, is whether the defendant differentially 

targeted the forum compared to the mere provision of a website with 

baseline interactivity that is standard in every jurisdiction for the great 

majority of websites. Because TikTok does not engage in forum-specific 

targeting and merely provides access to its services, personal jurisdiction 

should not attach. BE2 LLC, 642 F.3d at 558–59. 

In short, for an online business’s actions or services to constitute 

“something more” sufficient to find purposeful direction, the defendant 
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must have taken an action specifically directed at serving the forum at issue 

beyond providing a website with baseline interactivity. 

2. Entities are not subject to specific personal jurisdiction merely 
by the unilateral decisions of third parties. 

 
Absent a “forum-specific focus,” the decisions of prospective users to 

download a generally available application does not establish personal 

jurisdiction over a defendant. Many online businesses, including NetChoice 

members, provide online services and offer applications for download.  But 

a user’s decision to download an application, by itself, does not rise to the 

level of purposeful direction because they do not evidence a connection 

between the defendant and the forum.  

Take for example an interaction where an individual uses a website to 

post a video in Arkansas, and another Arkansas user leaves a comment 

under that video. In this example, the two users plainly have a connection to 

Arkansas, and each could presumably be haled into court there for any 

claims arising from that interaction. But the entity who owns and operates 

the facilitating website has not directed any of its activities to Arkansas. Its 
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only connection to Arkansas is created entirely by the two users who 

interacted. 

That is insufficient for personal jurisdiction because there cannot be a 

strong relationship between the defendant and the forum when contacts are 

created by third-parties and not the defendant itself. The Supreme Court has 

repeatedly confirmed that “[t]he unilateral activity of [another person] is not 

an appropriate consideration when determining whether a defendant has 

sufficient contacts with a forum State to justify an assertion of jurisdiction.” 

Helicopteros, 466 U.S. at 417. If the defendant’s own activities fail to create the 

necessary connection between a forum and the claim at issue, the plaintiff 

cannot establish jurisdiction “by demonstrating contacts between the 

plaintiff (or third parties) and the forum.” Walden, 571 U.S. at 284. 

As a result, when a defendant operates a website that facilitates 

interactions (e.g., viewing, liking, or commenting on a post) between third-

parties, the fact that the facilitated interaction occurred in a State cannot, by 

itself, be the basis for haling the defendant into court in that State. 
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3. An online business’s contacts with a State cannot support 
personal jurisdiction if those contacts are not sufficiently 
related to the underlying claim. 

 
Many online businesses, including NetChoice members, have business 

operations in multiple States, including physical locations and employees. 

But that is not enough for specific jurisdiction. A “strong relationship” 

between “the defendant, the forum, and the litigation,” Ford Motor, 592 U.S. 

at 365 (internal quotation marks omitted), requires a court to disregard 

contacts—no matter how purposeful—from the jurisdictional analysis when 

such contacts are unrelated to the litigation. 

The suggestion that unrelated business operations in a State can 

bootstrap the accessibility of a website into personal jurisdiction is directly 

contrary to Supreme Court precedent. Such bootstrapping would be an 

application of the general “sliding scale” approach to specific jurisdiction 

rejected by the Court in Bristol-Myers Squibb Company v. Superior Court of 

California, San Francisco County, 582 U.S. 255, 260 (2017).  The sliding scale 

approach, which lessened the relatedness inquiry based on a defendant’s 

unrelated forum contacts, is “a loose and spurious form of general 
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jurisdiction.”  Id. at 264.  Contacts with a State that are unrelated to the 

litigation are thus not “sufficient—or even relevant—” to jurisdiction.  Id. at 

265.  Indeed, because of Bristol-Myers, this Court abandoned its traditional 

five-factor test and recognized that “specific jurisdiction must arise out of or 

relate to the defendant’s contacts with the forum state.”  Lawson v. Simmons 

Sporting Goods, Inc., 2019 Ark. 84, at 9, 569 S.W.3d 865, 871 (emphasis in 

original). 

The Supreme Court’s recent decision in Ford firmly establishes that, even 

where a business has contacts—including substantial contacts—with a State, 

those contacts may only support personal jurisdiction where they “relate to 

the defendant’s contacts with the forum.” 592 U.S. at 362 (cleaned up). This 

“relate to” standard is broad, but it “does not mean anything goes. In the 

sphere of specific jurisdiction, the phrase ‘relate to’ incorporates real limits, 

as it must to adequately protect defendants foreign to a forum.” Id. So when 

a plaintiff’s claim is entirely tied to the provision of a website, contacts in a 

State cannot be sufficient to exercise personal jurisdiction unless those 

contacts are in fact related to the provision of the website in more than a 
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tangential manner. Put another way, a State cannot combine an online 

business’s provision of a website with its physical operations or other 

activities in a State bearing little to no connection with a plaintiff’s claim to 

arrive at personal jurisdiction. 

The universality and ease of user access to websites makes it tempting to 

err and effectively apply a sliding scale approach. But the Supreme Court’s 

decision in Bristol-Myers clearly forbids the dilution of specific personal 

jurisdiction requirements for those of general jurisdiction. 582 U.S. at 265.  

C. Because TikTok merely offered its services generally, it is not 
subject to personal jurisdiction in Arkansas.   

 
TikTok’s digital entertainment and video sharing service is a 

paradigmatic example of an online service that does not give rise to personal 

jurisdiction because it is not purposefully directed at Arkansas. Rather than 

direct activities to Arkansas by specifically courting Arkansas consumers, 

TikTok provided an online-only entertainment service that was agnostic to 

where the content was viewed and to the geographic location of the 

consumer. Said another way, TikTok did nothing beyond make a purely 
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online service available to users, regardless of their location. To be sure, that 

service was used by Arkansas consumers, but as in the example posed 

above, see supra at 20-21, this does not create the relationship between 

Arkansas and the defendant necessary for Arkansas to exercise personal 

jurisdiction.  

II. Principles underlying the Due Process Clause require limiting 
personal jurisdiction over websites.  

 
“The requirement that a court have personal jurisdiction flows … from 

the Due Process Clause.” Ins. Corp. of Ir. v. Compagnie des Bauxites de Guinee, 

456 U.S. 694, 702 (1982). And it incorporates two major concerns: the 

protection of a defendant’s “individual liberty interest,” id. at 702, and the 

promotion of “interstate federalism.” Bristol-Myers, 582 U.S. at 263. Both 

concerns are captured in asking whether the exercise of personal jurisdiction 

would comport with “traditional notions of fair play and substantial justice,” 

Int’l Shoe, 326 U.S. at 316, and both are undercut by expansive personal 

jurisdiction over online businesses. 
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First, exercising jurisdiction over a business simply because it operates a 

website with baseline interactivity does not protect a defendant’s liberty 

interest. Individuals and corporations alike are entitled to “a degree of 

predictability to the legal system that allows [them] to structure their 

primary conduct with some minimum assurance as to where that conduct 

will and will not render them liable to suit.” World-Wide Volkswagen Corp. v. 

Woodson, 444 U.S. 286, 297 (1980). Allowing a State to exercise personal 

jurisdiction over a defendant simply because an individual in that State used 

the defendant’s generally available online service is the opposite of 

predictable because jurisdiction will arise based entirely on the unilateral 

decisions of users. For example, here, TikTok offered its application for 

download, and it was uniformly available across the nation. Users 

downloaded the application in Arkansas, but those users could just as easily 

have been from Maine, and then, TikTok would have been subject to 

personal jurisdiction there instead of Arkansas. That is not predictability.  

While one might argue that this predictability concern may, in some 

circumstances, be less pronounced for websites or online services with 
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thousands, or even millions, of users in each State because such an online 

business could generally anticipate some type of suit in every State, that is 

no answer. That is a plea to return to a rule that equates foreseeability with 

jurisdiction—a result wholly foreclosed by Supreme Court precedent. See 

Walden, 571 U.S. at 285–89 (rejecting argument that foreseeability of harm in 

the forum State was sufficient to establish personal jurisdiction); World-Wide 

Volkswagen Corp., 444 U.S. at 295 (“foreseeability” alone is not “a sufficient 

benchmark for personal jurisdiction under the Due Process Clause”).  

Moreover, such an argument is contrary to the Supreme Court’s 

approach not to craft different jurisdictional rules based on the size of the 

defendant. See Nicastro, 564 U.S. at 885 (discussing implications for “the 

owner of a small Florida farm”); Transcript of Oral Argument in Mallory v. 

Norfolk S. Ry. Co, No. 21-1168 (U.S.) at 35–36 (Justice Alito asking about a 

“small company” that ships “some products into the state based on Internet 

sales”). This Court’s holding must therefore account for the fact that smaller 

companies often will not be able to predict where they may be amenable to 

suit under a regime where a third-party’s decision to access their online 
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service from a jurisdiction of the third-party’s choosing may subject them to 

suit in that jurisdiction. 

Second, broad personal jurisdiction over websites is unreasonable and 

inconsistent with the “’the context of our federal system of government.’” 

World-Wide Volkswagen, 444 U.S. at 293–94 (quoting Int’l Shoe, 326 U.S. at 317). 

The Due Process Clause’s restrictions on personal jurisdiction in our system 

“are more than a guarantee of immunity from inconvenient or distant 

litigation. They are a consequence of territorial limitations on the power of 

the respective States.” Id. at 294 (quoting Hanson v. Denckla, 357 U.S. 235, 250–

51 (1958)). And even if all other factors point to jurisdiction, these federalism 

concerns can be decisive in precluding jurisdiction. See Bristol-Myers, 582 

U.S. at 263. 

Here, interstate federalism concerns are decisive. Allowing States to 

reach out and assert personal jurisdiction over every entity that operates a 

website accessed by individuals who happen to be in that State would 

fundamentally disregard territorial limits, as a State would be able to hale 

nearly any online business into its courts, even if that business never set foot 
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in the State, contacted anyone from the State, or did anything to connect itself 

with the State. Such a result would run roughshod over the interests and 

sovereignty of an online business’s home state, not to mention the “structure 

of the federal system that the Constitution created.” Mallory v. Norfolk S. Ry. 

Co., 600 U.S. 122, 150 (2023) (Alito, J., concurring).  

Moreover, if every State can exercise jurisdiction over an online business 

based only on its provision of a website with baseline interactivity accessible 

to individuals in that State, the result will be constant litigation by 

regulators, in their own state courts,2 with varied political agendas, and by 

private individuals not in privity with the online business. And as to neither 

of these types of plaintiffs could the online business “structure its primary 

conduct” to avoid availment through, for example, forum selection or choice 

 
2 Because States do not create diversity for purposes of federal jurisdiction, 

see Mississippi ex rel. Hood v. AU Optronics Corp., 571 U.S. 161, 174 (2014), 

online businesses would not have the opportunity to remove enforcement 

actions filed by a state attorney general’s office to federal court.   
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of law clauses in the terms of service. Cf. Burger King, 471 U.S. at 481–82 

(choice of law clause relevant to purposeful availment analysis). Such an 

outcome would be impermissibly unpredictable.  

Thus, not only is this approach poor policy, as it encourages conflicting 

regulation over something that is, by its nature, the same in every State, but 

it is contrary to the interest of the “home” State(s) that hold general 

jurisdiction over the online business and thus a broader hand to regulate. 

Limiting personal jurisdiction to the “home” State—absent an act 

purposefully directed to another forum beyond providing a website—

would therefore serve to protect interstate federalism by safeguarding the 

home State’s regulatory interest. Cf. Bristol-Myers, 582 U.S. at 263 (noting that 

“the Due Process Clause, acting as an instrument of interstate federalism, 

may sometimes act to divest the State of its power to render a valid 

judgment” even when all other elements of jurisdiction exist) (citation 

omitted). 
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CONCLUSION 

 
The Court should reverse the Circuit Court’s order and direct the Circuit 

Court to dismiss the case for lack of personal jurisdiction. 
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