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Executive Summary

NetChoice, a trade association working to make the Internet safe for free enterprise and free expression,
appreciates the opportunity to respond to the Department of Justice's Request for Information regarding
state laws that significantly burden interstate commerce. As a trade association representing leading
technology companies that facilitate billions of interactions across state lines daily, NetChoice has
extensive experience advocating and litigating against state laws that impose unconstitutional and
economically harmful restrictions on digital commerce and free expression.

The proliferation of conflicting state regulations across multiple technology sectors has created an
unprecedented burden on interstate commerce. Currently, 18+ states have enacted comprehensive
privacy laws with different definitions, thresholds, and enforcement mechanisms®. States are moving
aggressively on Al regulation laws requiring conflicting audit procedures and governance frameworks,
and dozens of states have enacted age verification and youth protection laws with incompatible
technical requirements.

This fragmented regulatory landscape forces companies to choose between complying with the most
restrictive state law nationwide (effectively allowing individual states, often California, to regulate the
entire internet) or implementing costly, complex geolocation systems that undermine the borderless
nature of digital commerce. The economic inefficiencies, compliance costs, and constitutional concerns
raised by this patchwork of conflicting state laws demand federal attention and coordination.

Age Verification and Youth Protection Laws

Most Problematic State Laws:
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California Age-Appropriate Design Code Act (AB 2273/CAADCA)
Texas SCOPE Act (HB 18)

Florida (HB 3)

Utah Social Media Regulation Act (SB 152 & HB 311)
Mississippi (HB 1126)

The most comprehensive and problematic category of state laws burdening interstate commerce
involves age verification and youth protection requirements that create an impossible patchwork of
conflicting technical and legal standards. Currently, over a dozen states have enacted or are
implementing laws requiring platforms to verify users' ages, obtain parental consent for minors, and
modify their services based on user age - yet each state has adopted different approaches with different
definitions that are fundamentally incompatible with one another.

California's Age-Appropriate Design Code Act (AB 2273/CAADCA) requires websites "likely to be accessed
by children" to estimate users' ages and implement "age-appropriate" design features, conduct Data
Protection Impact Assessments, and modify their services based on what the state determines is in
children's "best interests." The law's broad scope captures virtually any online service, as nearly all
websites could potentially be accessed by minors.

In contrast, Texas's SCOPE Act (HB 18) requires "commercially reasonable" age verification before
allowing social media account creation and mandates parental consent for users under 18, but provides
no specific technical standards for what constitutes commercially reasonable verification. The law
creates potential liability for platforms that fail to meet this undefined standard while simultaneously
prohibiting the collection of additional data that might be necessary for effective age verification.

Florida's HB 3 takes yet another approach, banning social media accounts for children under 14 and
requiring parental consent for 14-15 year olds, but exempts platforms that implement "anonymous age
verification" systems - a technical standard that remains largely undefined and potentially impossible to
implement at scale.

Utah's comprehensive framework requires age verification for all social media users, mandates parental
access to minor accounts, restricts certain features for minors (such as direct messaging), and requires
platforms to implement curfew features that prevent minors from accessing services during certain
hours. These requirements fundamentally alter the basic functionality of social media platforms in ways
that cannot be geographically limited.

The technical impossibility of complying with these divergent requirements simultaneously forces
companies to either exclude users from certain states entirely or adopt the most restrictive requirements
nationwide. Bluesky recently blocked all access from Mississippi IP addresses rather than comply with HB
1126 requirements, which requires age verification for all users and tracking of minors—which the
company determined were too costly and privacy-invasive for a smaller platform to implement.? As
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Bluesky explained, "Age verification systems require substantial infrastructure and developer time
investments, complex privacy protections, and ongoing compliance monitoring — costs that can easily
overwhelm smaller providers.”

This real-world example demonstrates how conflicting state requirements create a two-tiered internet
where residents of certain states lose access to emerging platforms and innovative services. Robust age
verification systems require collecting sensitive personal information, yet several states simultaneously
restrict data collection practices. Companies simply cannot implement real-time geofencing nor can they
maintain separate platform architectures for each state's requirements.

It is worth noting that the United States already has federal law dealing with age verification and content
moderation: the First Amendment. As such, age verification requirements for lawful content are
inappropriate at any level of government.

Artificial Intelligence Laws and Regulation
Most Problematic State Laws:

Colorado (SB 24-205)

New York (RAISE Act)

California (SB 53)

New Jersey Guidance on algorithmic discrimination?

The emerging patchwork of state Al regulation represents one of the most severe threats to interstate
commerce in the technology sector. Al systems are inherently designed to operate seamlessly across
jurisdictions, processing data and making decisions that transcend state boundaries. The current trend
toward state-by-state Al regulation threatens to fragment this borderless technology into incompatible,
jurisdiction-specific systems that undermine both innovation and economic efficiency.

Colorado's Al Act (SB 24-205), which is now scheduled to take effect June 30, 2026, establishes the most
comprehensive state-level Al governance framework to date.” The law requires developers of "high-risk
Al systems" to conduct algorithmic impact assessments, implement risk management programs, and
submit to annual third-party audits. However, Colorado defines "high-risk" using narrow criteria focused
on "consequential decisions" in specific sectors like employment, housing, and financial services. This
creates immediate conflicts with other states that are adopting broader or different definitional
approaches.

New York's RAISE Act, which passed but has not yet been enacted, focuses specifically on Al systems
used in employment decisions, requiring bias audits and impact assessments for automated employment
decision tools. While more narrowly scoped than other state Al laws, the RAISE Act's specific technical
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requirements for bias testing and its unique enforcement mechanisms create additional compliance
complexity for companies that use Al in hiring across multiple states. The law's emphasis on algorithmic
accountability differs from both Colorado's risk management approach and California's safety-focused
framework, forcing companies to implement multiple, potentially conflicting audit and testing regimes.

California's SB 53, which is awaiting Gov. Newsom'’s signature, abandons harm prevention in favor of a
bureaucratic "show your work" approach. It requires Al developers to publish detailed security protocols
and transparency reports while tying penalties to paperwork failures rather than actual damage.
Although appearing milder than previous legislation, the bill creates a regulatory minefield where a
single misfiled report or disclosure misstep can trigger injunctions, fines, and operational shutdowns
even when Al systems cause no real-world harm.

And finally, New Jersey's recent guidance on algorithmic discrimination exemplifies the regulatory
fragmentation threatening Al innovation across states. Unlike Colorado's risk-based approach focusing on
specific high-risk systems or New York's employment-specific requirements, New Jersey applies its
existing anti-discrimination law broadly to all automated decision-making tools, creating strict liability
regardless of intent or technical understanding. This means a company using the same Al hiring tool
faces Colorado's algorithmic impact assessments, New York's bias audit requirements, and New Jersey's
disparate impact liability—each with different standards, definitions, and enforcement mechanisms.

The urgent need to address this regulatory fragmentation is precisely why NetChoice supports a federal
Al moratorium that would require states to pause the enacting of new Al regulations while federal
policymakers develop comprehensive, uniform national standards. We applaud President Trump's
approach to Al policy, which prioritizes American innovation and competitiveness while avoiding the
regulatory overreach that has characterized many state-level initiatives. Such a moratorium would halt
the current destructive trend toward incompatible state-by-state requirements and provide the
regulatory certainty necessary for continued American Al innovation and competitiveness. All this while
leaving in place existing state and federal laws prohibiting bias and discrimination — no matter what
technology is involved.

Privacy Laws
Most Problematic State Laws

e lllinois Biometric Information Privacy Act
e California CCPA
e Maryland Online Data Privacy Act

Illinois's Biometric Information Privacy Act (BIPA) exemplifies how well-intentioned state privacy laws can
create unworkable interstate commerce burdens through extraterritorial enforcement and conflicting
liability frameworks.



BIPA, enacted in 2008, requires companies to obtain written consent before collecting biometric
identifiers like fingerprints, voiceprints, or facial geometry, and provides for statutory damages of $1,000
per negligent violation or $5,000 per intentional violation. While these protections serve legitimate
privacy interests, BIPA's unique private right of action and statutory damages structure has created
interstate commerce problems that demonstrate the need for federal coordination. It has been argued
that BIPA's application to conduct occurring outside lllinois violates the Constitution's grant of control
over interstate commerce to Congress, highlighting how state biometric privacy laws can burden
nationwide digital services. Federal courts have grappled with whether BIPA can be applied
extraterritorially, with defendants arguing that significant portions of alleged violations occurred outside
Illinois and that BIPA cannot constitutionally apply to out-of-state conduct.

The massive potential liability under BIPA, including cases where defendants faced potential damages in
the billions of dollars before recent legislative amendments limited per-person liability, illustrates how
individual state privacy laws with unique enforcement mechanisms can effectively regulate national
digital commerce. Because lllinois is the only state that authorizes a private right of action with statutory
damages for biometric privacy violations, BIPA has spawned numerous class action lawsuits that force
companies to modify their nationwide operations to avoid Illinois-specific liability, creating the type of
regulatory fragmentation that burdens interstate commerce and demonstrates the need for uniform
federal privacy standards rather than a state-by-state patchwork approach.

Similarly, California's Consumer Privacy Act (CCPA) and its subsequent amendments, including the
California Privacy Rights Act (CPRA), have created additional interstate commerce burdens through their
broad extraterritorial reach and unique enforcement mechanisms. The CCPA applies to any business that
"does business in California" and meets certain thresholds, regardless of where the business is physically
located. This extraterritorial application forces companies nationwide to comply with California's specific
privacy requirements, including complex consumer rights provisions, data deletion obligations, and
disclosure requirements that differ significantly from other states' privacy frameworks.

Finally, Maryland's Online Data Privacy Act takes an advertising-focused approach to youth privacy and
establishes uniquely strict data minimization requirements. The law requires controllers to limit personal
data collection to what is "reasonably necessary and proportionate to provide or maintain a specific
product or service requested by the consumer," and restricts sensitive data processing to what is "strictly
necessary" for the same purpose. This conflicts with California's design-based requirements and other
states' age verification mandates, forcing platforms to simultaneously satisfy incompatible regulatory
approaches for the same underlying youth protection concerns while meeting Maryland's more
restrictive data collection standards.

State Inform Laws
Most Problematic State Laws

e Georgia
e C(California



State attempts to expand beyond the federal INFORM Consumers Act demonstrate clear violations of
federal preemption clauses in digital commerce regulation. The federal INFORM Act includes an explicit
preemption clause in Section 45f(g) stating that no state may "establish or continue in effect any law,
regulation, rule, requirement, or standard that conflicts with the requirements" of the federal Act.”

Despite this clear language, Georgia's Act 564 attempts to expand INFORM Act requirements beyond
online marketplace transactions to cover broader categories of online commerce, while California's SB
1144 imposes broader seller verification requirements and mandatory law enforcement notification
obligations that exceed federal standards. These state expansions force platforms to comply with
verification and disclosure requirements that Congress specifically chose not to include in the federal
framework, effectively allowing individual states to rewrite federal commercial policy for the entire
nation.

Federal courts have already recognized these violations and begun granting relief to platforms
challenging state overreach. In our case, NetChoice v. Carr, the federal district court for the Northern
District of Georgia granted a preliminary injunction against Georgia's Act 564, finding that the state law
"radically expands online marketplaces' obligations" beyond what federal law requires and conflicts with
federal preemption provisions.® The economic burden demonstrates how state regulatory overreach
fragments interstate commerce by forcing platforms to choose between fragmenting their services by
state, over-complying with the most restrictive state requirements nationwide, or withdrawing from
states with conflicting laws entirely.

Conclusion

The proliferation of conflicting state regulations across age verification, Al governance, privacy
protection, and digital commerce has created an untenable regulatory patchwork that works against
America’s vision of interstate commerce. The examples detailed in this response demonstrate how
well-intentioned state laws, when enacted without federal coordination, create a fragmented digital
marketplace that harms both innovation and consumers.

Federal intervention is needed to address this regulatory chaos. Whether through preemption or
uniform national standards via Congressional legislation, or coordinated federal-state frameworks, the
current trend toward incompatible state-by-state technology regulation threatens to balkanize the
internet and undermine American technological competitiveness. The Department of Justice has both
the constitutional authority and practical necessity to address these interstate commerce violations
before they further fragment the digital economy and harm American innovation leadership.

NetChoice respectfully urges the Department to prioritize enforcement actions against the most
egregious examples of state overreach and constitutional violation, while working with Congress to

5115 U.S.C. § 45f(g)
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establish comprehensive federal frameworks that provide regulatory certainty for businesses and
appropriate protections for consumers.

Respectfully submitted,
Amy Bos

Director of State and Federal Affairs, NetChoice.’

" The views of NetChoice expressed here do not necessarily represent the views of all NetChoice members.
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