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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
NetChoice, Case No. 26-cv-2405 (NEB/DTS)
Plaintiff,
REPLY BRIEF IN SUPPORT
v. OF DEFENDANTS’ MOTION
TO DISMISS FIRST
Keith Ellison, et al., AMENDED COMPLAINT
Defendants.

NetChoice’s claims should be dismissed. The Act regulates commercial speech and
is not vague, and NetChoice lacks standing to bring its members’ users’ claims.
I. THE ACT REGULATES COMMERCIAL SPEECH.

A. The Act’s “Scoping” Does Not Mandate Strict Scrutiny.

NetChoice says the Act’s “scoping” automatically requires strict scrutiny, referring
to its exclusion of other electronic mediums from covered platforms. (ECF No. 30, at 12-
14.) This argument is incorrect, finding “a new First Amendment principle” when “there
1s simply nothing there to find.” Nationwide Biweekly Admin., Inc. v. Owen, 873 F.3d 716,
732 (9th Cir. 2017). Commercial speech is routinely regulated based on content yet
excepted from strict scrutiny. R J Reynolds Tobacco Co. v. FDA, 96 F.4th 863, 875-76 (5th
Cir. 2024).

B. NetChoice Construes Commercial Speech Too Narrowly.

Rubin v. Coors Brewing Co. identified categories of commercial speech—including
product labels and warnings—that propose no transaction, advertise nothing, and

contradict the speaker’s interests. 514 U.S. 476, 492 & n.1 (1995) (Stevens, J., concurring).
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More recently, Justice Kagan directed lower courts to ask whether laws requiring platforms
“to give reasons for particular content-moderation” decisions “unduly burden expression.”!
Moody v. NetChoice, 603 U.S. 707, 720, 725 (2024) (citing Zauderer v. Off. of Disciplinary
Counsel of Sup. Ct. of Ohio, 471 U.S. 626, 651 (1985)). Clearly, the Supreme Court
contemplated that laws compelling platforms to speak can regulate commercial speech. /d.

Moody illustrates that commercial speech is broader than NetChoice portrays.? It
includes speech “in the context” of commercial transactions, Bolger v. Youngs Drug Prods.
Corp., 463 U.S. 60, 66, 68 (1983), that furthers consumers’ “interest in the free flow of
information.” Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S.
748, 764 (1976); accord Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 796
(1988) (considering “nature of the speech taken as a whole”). The disclosure law in
Moody—though afield of Bolger’s anachronistic standard—is one example. (See also ECF
No. 27, at 10-12).

NetChoice’s cases are distinguishable. Two® involved laws compelling “subjective,
ideological opinion statements[.]” Pharm. Rsch. & Mfrs. of Am. v. Stolfi, 153 F.4th 795,
818 (9th Cir. 2025) (citations omitted); see also Uber Techs., Inc. v. City of Seattle, 168

F.4th 1202, 1215 (9th Cir. 2026) (reports were not commercial speech “because they

! Both lower courts had applied Zauderer.

2 In NetChoice’s version of commercial speech, even the labels cataloged in Rubin would
not qualify.

3 X Corp. v. Bonta, 116 F.4th 888 (9th Cir. 2024); NetChoice, LLC v. Bonta, 113 F.4th
1101 (9th Cir. 2024).
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required businesses to provide their own conclusions[.]” (emphasis original, citations
omitted)).

Put differently, these laws compelled expressive speech. Cf. Moody, 603 U.S. at 719
(platforms entitled to First Amendment protection when engaged in expressive activity).
The law in NetChoice v. Weiser regulated expressive speech for similar reasons. 808 F.
Supp. 3d 1223, 1225 (D. Colo. 2025).*

The Act compels no opinions. All platforms must do is display the Warning Label,
which states that it is required by Minnesota. See Rumsfeld v. F. for Acad. & Inst. Rts., Inc.,
547 U.S. 47, 64-65 (2006) (no risk speech could be attributed to schools where they could
disassociate and provide counterspeech). Further, the Act permits counterspeech that does
not obscure the Warning Label’s visibility and prominence.’ Minn. Stat. § 325M.335, subd.
1(c)(2); see also Nat'l Retail Fed’n v. James, 806 F. Supp. 3d 427, 438-39 (S.D.N.Y. 2025).
And NetChoice has not plausibly alleged the Act will interfere with members’ expressive
speech. (ECF 22 9 144); contra Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of

Boston, Inc., 515 U.S. 557, 572-73 (1995) (law altered parade’s expressive content).

4 This court erroneously adopted NetChoice’s myopic version of commercial speech. Id. at
1236-37.

> Which also defeats NetChoice’s half-hearted burden argument. (ECF No. 27, at 18-20);
Am. Hosp. Ass’'nv. Azar, 983 F.3d 528, 541 (D.D.C. 2020) (requiring a burden on speech
to prevail on First Amendment challenge: “The rule neither requires hospitals to endorse a
particular viewpoint nor prevents them from adding their own message on the same
website[.]”). Also, NetChoice says warning labels are ineffective, which undermines its
burden argument.
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C. The Warning Label is Neither False Nor Controversial.

NetChoice asserts Zauderer requires “the underlying proposition [be] factually
settled.” (ECF No. 30, at 27). Not so. (ECF No. 27, at 14-15.) NetChoice neither analyzes
Zauderer’s “factual” standard nor contests the accuracy of the myriad studies cited in the
Attorney General’s report.® That some studies show a correlation between social media
and negative health outcomes is “factually settled.”

“Factually settled” really bears on controversiality. NetChoice posits no warning
can survive even rational basis review until the scientific community reaches consensus on
whether social media affects health. This argument fails.

First, research by NetChoice’s constituency demonstrates a correlation between
social media and negative health outcomes. As to NetChoice, there is no controversy. Md.
Shall Issue, Inc. v. Anne Arundel Cnty., 662 F. Supp. 3d 557, 580 (D. Md. 2023) (no
controversy where parties agreed correlation existed), aff’d 91 F.4th 238 (4th Cir. 2024),
cert. denied 145 S. Ct. 152 (2024).

Second, NetChoice must plead a real controversy. James, 806 F. Supp. 3d at 438-
39; CTIA-The Wireless Ass’'n v. City of Berkeley, 158 F. Supp. 3d 897, 904-05 (N.D. Cal.
2016) (“A ‘controversy’ cannot automatically be deemed created any time there is a
disagreement about the science behind a warning because science is almost always
debatable[.]”). It has not. The Surgeon General’s Advisory (which NetChoice endorses)

concluded “the current body of evidence” evinces “ample indicators that social media”

¢ https://perma.cc/RSMS-837L.
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causes serious harm.” Another report NetChoice cites found “problematic social media use”
is “associated with worse mental health” and other maladies “that could have independent
effects on mental health[.]”® NetChoice also pleads an academic paper’ that faults
experiments demonstrating causality but does not analyze correlation. (Am. Compl. q 85.)

Third, the Warning Label simply says some studies suggest a correlative
relationship may exist.!® The Supreme Court agrees. Moody, 603 U.S. at 768 (“[S]ome
research suggests that social media are having a devastating effect on many young people,
leading to depression, isolation, bullying, and intense pressure to endorse the trend or cause
of the day.”) (Alito, J., concurring in judgment). That is not controversial—the studies say
what they say.!! Volokh v. James, 148 F.4th 71, 90 (2025) (“[T]hough the policies
themselves might be controversial, the fact that they are what they are is not.” (emphasis
original)); c¢f. Recht v. Morrisey, 32 F.4th 398, 417-18 (4th Cir. 2022) (nothing
controversial about disclosure that discontinuing medications may cause injury or death).
And platforms remain free to opine on the Warning Label. James, 806 F.3d at 439 (no

controversy where plaintiff could provide counterspeech).

7 Advisory 4, https://perma.cc/BV8Y-LIML.

8 Nat’l Acads. of Scis., Eng’g & Med., Social Media and Adolescent Health 110 (2024),
https://perma.cc/YNR7-AQGU.

? The author has opined evidence of correlation is weak but not nonexistent. (Am. Compl.
9 85 (Ferguson Decl.).)

19 That social media may also have benefits is irrelevant—so do many products with
warning labels.

"'Nor is the Warning Label at odds with platforms’ missions. (Am. Compl. 9 29-35.)

5
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D. The Act is Properly Tailored.

Minnesota has compelling interests—protecting harm and deception—that satisfy
rational basis and intermediate scrutiny. (ECF No. 27 at 17-20.) NetChoice’s tailoring
attacks fail because commercial speech is constitutionally different.

The least-restrictive-means standard does not apply. Bd. of Trs. of State Univ. of
N.Y.v. Fox,492 U.S. 469, 479 (1989). Neither does overbreadth, unless a law also regulates
noncommercial speech (the Act does not). /d. at 481-82

Underinclusiveness exists only when exempted speech “self-defeat[s]” a law’s
purpose or where “distinctions among different kinds of speech” are unrelated to and
irrationally fail to advance government interests. Metro Lights, L.L.C. v. City of Los
Angeles, 551 F.3d 898, 906 (9th Cir. 2009). Under Zauderer, a law must advance its
purpose “only slightly.” Discount Tobacco, 674 F¥.3d at 557-58. Central Hudson requires
just a “fit” between a law and its purpose, with space to legislate solutions piecemeal. (ECF
No. 27, at 21-21.) Neither approach requires empirical (let alone irrefutable) proof a law
will achieve its aim, Discount Tobacco, 674 F¥.3d at 557-58; Fla. Bar v. Went for It, Inc.,
515 U.S. 618, 625 (1995), or that exempted speech is less harmful than regulated speech.
Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 511-12 (1981) (“[T]he prohibition of
offsite advertising is directly related to the stated objectives of traffic safety and esthetics.
This is not altered by the fact that the ordinance is underinclusive because it permits onsite
advertising.”).

Sure, some Minnesotans could be hooked on Hulu. But neither Zauderer nor
Central Hudson requires an all-or-nothing approach to regulating commercial speech.

6
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United States v. Edge Broad., 509 U.S. 418, 434 (1993). Nor must Minnesota resort to
alternative strategies that have not worked. It suffices that the Act seeks to mitigate
negative correlates of social media addiction and is tailored to do just that.

11. NETCHOICE’S VAGUENESS CHALLENGE FAILS.

NetChoice’s attempt to salvage its vagueness claim fails. First, it fails to address the
rule that civil statutes do not implicate heightened scrutiny, which applies to penal laws.
NetChoice is wrong that Defendants’ only argument against heightened scrutiny rests on
commercial speech, because the Act’s lack of criminal penalties is independent of the
speech it regulates.

Second, NetChoice admits some of its members have “reasonable notice” of the
Act’s requirements. It fails to identify which others cannot understand the statute, instead
resorting to hypotheticals that do little to illuminate whether the Act’s application to these
unspecified members is clear, vague, or somewhere in between. Besides barring
NetChoice’s vagueness challenge, this admission illustrates that its hypotheticals are the
product of a “fertile legal imagination,” not any real uncertainty about the Act’s meaning.
Fayetteville Pub. Library v. Crawford County, _ F.4th _, 2026 WL 2197765, at *9 (8th
Cir. 2026) (rejecting vagueness challenge to undefined terms when plaintiff engaged in
“clearly proscribed” conduct ).

Take NetChoice’s discussion of mixed-use services. Even if these present closer
calls, NetChoice has not identified any members that offer such services. It remains unclear
whether applying the Act to any mixed-use services that could be offered by a NetChoice

member would result in vagueness. Indeed, every offering of mixed-use services by
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NetChoice’s members may submit to easy interpretation under the Act. NetChoice’s
contrary assertions are speculative hypotheticals. See Hill v. Colorado, 530 U.S. 703, 733
(2000). Two such hypotheticals—streaming and gaming—are, in fact, plainly and
unambiguously excluded. Minn. Stat. § 325M.31(j)(4).

Third, NetChoice says it is still confused about what platforms may post alongside
the Warning Label. This conflates two separate issues—what extraneous content may be
posted, and where. NetChoice purports not to know whether it can engage in counterspeech
because such speech could be considered “extraneous” under the Act. But the statute does
not prohibit any counterspeech based on content. It just prohibits obscuring the label’s
“visibility or prominence.” Id. § 335M.335(1)(c) (using relative clause “that obscures [. .
.]” to modify “extraneous information™); see City of Austin v. Reagan Nat’l Advertising of
Austin, LLC, 596 U.S. 61, 69 (2022) (law only content based if directed to speech “based
on its communicative content” (quotation omitted)). NetChoice’s strawman is thus easily
felled.

Finally, NetChoice insists that the fact the Warning Label could be amended makes
the Act vague. It offers no authority for this proposition, which is a red herring because
vagueness challenges ask only whether a law’s requirements are clear. Here, the Act
imposes those requirements, not MDH’s guidelines. Covered platforms must post a
warning label that conforms with MDH’s guidelines. Minn. Stat. § 325M.335. Covered
platforms can understand what is required of them even if MDH’s guidance changes
periodically. No matter what content the guidance includes, the Act plainly requires
platforms to post a warning label that matches current guidance. If that guidance changes,

8
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the content of the posted label should likewise be updated. In any event, NetChoice cannot
credibly say that it does not understand MDH’s current guidance, which consists of one
succinct label.

III. NETCHOICE LACKS STANDING TO SUE ON BEHALF OF USERS.

The Act does not compel or restrict expressive speech, so NetChoice has no First
Amendment claim. NetChoice thus lacks standing to sue on behalf of its members. Even if
NetChoice had associational standing, it does not mean NetChoice can assert its members’
users’ rights. Because NetChoice identified no particular and concrete harm faced by its
members; failed to establish that it or any members have a close relationship with their
users; and has not demonstrated any hindrances to users protecting their own interests,
NetChoice lacks standing to assert users’ rights.

NetChoice claims users’ rights are “integral” to whether the Act burdens speech,
invoking a flawed analogy to vendor-customer relationships under Brown v. Entertainment
Merchants Association, 564 U.S. 786, 789 (2011) (regarding restriction of sale of violent
video games to minors). In Brown, the plaintiffs included associations of companies that
both created video games and sold them to minors. See id. Here, NetChoice’s members do
not create content or speech that is implicated by the Act.

NetChoice also relies on Virginia v. American Booksellers Association, which is
inapposite. 484 U.S. 383 (1988). There, putative book buyers could not protect their own
rights because booksellers were required to hide adult content, so buyers were not aware it

even existed. /d. at 388-89. There was also stigma, or at least future plaintiffs would be
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hesitant to sue. /d. at 392-93. This case lacks any such barrier or stigma, and users would
be aware of the Warning Label when using platforms.

Additionally, NetChoice cites Craig v. Boren, where a vendor argued a law
restricting beer sales to young men violated equal protection. 429 U.S. 190, 194-95 (1976).
The Court recognized that the exception for vendor standing is met if the vendor first
alleges sufficient facts to meet the injury-in-fact requirement for first-party standing, and
that the injury arose from the regulation directly being imposed on the vendor’s conduct as
a seller. Id. at 194. The court in Craig also required a sufficiently close commercial
relationship to assert third-party rights, noting that the law at issue regulated the sale, not
the consumption, of beer. Id. at 195-96. There is no vendor-vendee relationship between
NetChoice and its members’ users, and NetChoice has not established that its interests
sufficiently align with these users. Moreover, the vendor-vendee doctrine does not apply
because the Act does not directly affect members’ ability to transact with users or use their
accounts.

Lastly, there is little risk that the Act will chill speech, or that users will refrain from
constitutionally protected speech, because the Act only incidentally restricts users’ access
to platforms. The Act does not bar access to platforms, nor does it burden users’ right to
engage in protected speech. See Sec’y of Md. v. Joseph H. Munson Co., 467 U.S. 947, 956
(1984). All users must do is acknowledge the Warning Label. See Free Speech Coal. v.

Paxton, 606 U.S. 461, 478, 496-98 (2025) (age verification law incidentally burdened

10
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access to speech on website). Additionally, users risk no punishment for their speech. See
Munson, 467 U.S. at 956.'2

Letting NetChoice bring claims on behalf of potentially millions of users
undermines the principle that third-party standing is allowed only in “limited”
circumstances. Kowalski v. Tesmer, 543 U.S. 125, 130 (2004) (third-party standing
generally disfavored). NetChoice has failed to establish a relationship with users like the
emblematic close relationships traditionally required for third-party standing, and it has
also failed to demonstrate any hindrance to users’ ability to protect their own interests. /d.
at 130-31. NetChoice, therefore, lacks standing to sue on users’ behalf.

Dated: August 12, 2026 KEITH ELLISON

Attorney General
State of Minnesota

s/ Jeff Timmerman

Jeff Timmerman

Atty. Reg. No. 0352561
Madeleine DeMueles

Atty. Reg. No. 0402648
Lindsay K. Strauss

Atty. Reg. No. 0395688
Assistant Attorneys General

12 NetChoice also cites Virginia State Board of Pharmacy, arguing that a communication
itself, as well as the source and recipient, are protected by the First Amendment. This case
is distinguishable as it invalidated a drug-price advertisements regulation that “single[ed]
out speech of a particular content” to completely prevent its dissemination. 425 U.S. at
771.

11
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