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INTRODUCTION

Defendant asks this Court to go en banc to abandon the Circuit’s
wholly correct precedent, inviting the Court to switch sides to the short—
and wrong—side of a lopsided circuit split. The Court should decline that
invitation.

Congress enacted 47 U.S.C. § 230 to preempt causes of action and lia-
bility for online services’ choices about whether and how to display
third-party speech. Confirming the statute’s plain text, courts have over-
whelmingly held as much. And this Court is no different. See Op.26-27 (cit-
ing A.B. v. Salesforce, Inc., 123 F.4th 788 (5th Cir. 2024); Doe v. MySpace, Inc.,
528 F.3d 413 (5th Cir. 2008)). So the district court and panel majority correctly
concluded that § 230 preempts Texas House Bill 18’s (2023) requirements for
certain online services to monitor and block specific categories of user-gen-
erated content on minors” accounts. § 509.053(a).!

Defendant’s contrary arguments fail to grapple with § 230’s plain text.
And they rely on a fundamental misunderstanding of the Supreme Court’s
ruling in Moody v. NetChoice, LLC, 603 U.S. 707 (2024). Worse, Defendant’s
interpretation would recreate the problem that Congress enacted § 230 to ad-
dress—when Congress expressly rejected a state court decision that imposed

precisely the rule Defendant advocates here. On Defendant’s view, even the

! Statutory citations in this brief refer to the Texas Business & Commerce
Code, unless otherwise specified.
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most basic act of content moderation deprives online services of § 230’s pro-
tections. No court in the country has ever held as much, and this Court
should not be the first.

This Court should deny the Petition.

BACKGROUND

Factual background. CCIA’s and NetChoice’s covered members craft and
enforce “content moderation” policies that aim to prevent harmful or objec-
tionable speech from reaching users. E.g., ROA.128-29 ] 8-10; ROA.146
1 10-17; ROA.167-75 11 17-28; ROA.184-86 {1 10-14. They have defended
those policies against Texas’s attempts to severely curtail members’” content
moderation. See Moody, 603 U.S. at 717.

Particularly relevant here, the record shows that CCIA’s and
NetChoice’s members have policies disallowing broad categories of objec-
tionable speech, including content regulated by the Act. ROA.147-53
11 12-17; ROA.168-70 1 19; ROA.185 ] 13.

Legal background. HB18 directs covered websites’ content moderation.
Defendant himself has said that HB18 requires “filtering” or “blocking”
user-generated content. E.g., Def.Merits.Br.2, 5-6, 10, 36, 48. Thus, HB18 does
not regulate all of covered websites’ content moderation or content curation.
Cf. Diss.Op.39. Instead, HB18 directs websites to monitor for particular con-

tent—and then filter that content on minors’ accounts. § 509.053(a) (“develop
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and implement a strategy to prevent [a] known minor’s exposure to” cate-
gories of speech).

Underscoring HB18’s regulatory scope, websites” strategies “must in-
clude” mechanisms that would, among other things, “block from display”

prohibited content, including by:

(A) creating and maintaining a comprehensive list of harmful mate-
rial or other content described by Subsection (a) to block from dis-
play to a known minor;

(B) using filtering technology and other protocols to enforce the
blocking of material or content on the list under Paragraph (A);

(C) using hash-sharing technology and other protocols to identify re-
curring harmful material or other content described by Subsection

(a);

(D) creating and maintaining a database of keywords used for filter
evasion, such as identifiable misspellings, hash-tags, or identifiable
homoglyphs;

§ 509.053(b)(1).
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STANDARD OF REVIEW
This Court has explained that “petitions for rehearing en banc are the
most abused prerogative of appellate advocates in the Fifth Circuit.” 5th Cir.
L.O.P. at 36. Accordingly, this “extraordinary procedure” is warranted only
where (1) the panel committed “an error of exceptional public importance”;
or (2) the opinion “directly conflicts with prior Supreme Court, Fifth Circuit
or state law precedent.” Id.; see Gonzalez v. S. Pac. Transp. Co., 773 F.2d 637,

641 (5th Cir. 1985). Defendant’s petition meets neither condition here.
ARGUMENT

I. The panel majority correctly concluded that 47 U.S.C. §230
preempts Texas HB18’s content-moderation requirements, and
Defendant’s contrary arguments would unravel §230’s most
fundamental protections.

There is no error here. The panel majority correctly applied this Court’s
§ 230 precedent, which itself faithfully reflects § 230’s plain meaning. De-
fendant’s contrary and atextual interpretation would recreate the problem
that Congress solved through § 230: the tradeoff between exercise of edito-

rial discretion and liability for third-party content.

A. Section 230’s plain text protects websites from publisher
liability for third-party speech, which includes a range of
editorial activities, such as monitoring for and blocking
particular speech.

1. “[W]e start with the text.” Salesforce, 123 F.4th at 793. Under § 230, “No

provider or user of an interactive computer service shall be treated as the
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publisher or speaker of any information provided by another information
content provider,” e.g., a user or advertiser. 47 U.S.C. §230(c)(1). Congress
expressly preempted “inconsistent” state laws, protecting websites from
“cause[s] of action” and “liability.” Id. § 230(e)(3).

By using the term “publisher,” Congress codified the pre-existing—and
broad —understanding of what publishers do. A “publisher” includes all
those “who take[] part in the publication” of speech both upstream and
downstream —including “editor[s]” and “printer[s],” and “vendor[s].”
Prosser & Keeton on the Law of Torts § 113 (5th ed. 1984) (emphasis added);
see Zeran v. Am. Online, Inc., 129 F.3d 327, 332 (4th Cir. 1997) (“[p]ublication,”
among other things, “describe[s] the choice by an author to include certain
information” (collecting authorities)). After all, publication is a multi-faceted
and multi-stage process where public dissemination of material is only the
end of the process. Contra Diss.Op.35-38 (suggesting that to “be treated as
publisher” is limited to end act of publication). Among the steps in that pro-
cess, publishers choose both whether and how to publish content.

And this Court need not rely on the word “publisher” in Section 230(c)(1)
alone. Section 230’s other provisions make clear that its protections extend
to various editorial functions. In defining the kinds of online services that
receive §230’s protections, Congress underscored that “filter[ing],”
“screen[ing],” or “disallow[ing]” content does not remove §230’s protec-

tions. 47 U.S.C. § 230(c), (f)(4). These inclusions also make clear that Congress
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did not intend to discourage or exclude online services that moderate con-
tent.

Accordingly, a “publisher’s role” under §230 “quintessentially” in-
cludes “decisions relating to the monitoring, screening, and deletion of con-
tent.” Salesforce, 123 F.4th at 793 (quoting MySpace, 528 F.3d at 420); see infra
pp-14-15 (collecting holdings from federal courts of appeals). Those protec-
tions are technology agnostic “to promote the continued development of the
Internet”: As the technical means of exercising editorial control evolve,
§ 230’s protections remain the same. 47 U.S.C. § 230(b)(1).

Defendant largely ignores these textual requirements. In place of dis-
cussing what § 230 actually says, Defendant asserts that § 230 creates a di-
chotomy between “first-party” speech and “third-party” speech. See PFR.2,
5, 10-11; Diss.Op.35-39. But neither of those terms appears in the statute. Ra-
ther, § 230 asks whether a cause of action or liability would “treat[]” a web-
site “as the publisher or speaker” (who have their own bevy of First Amend-
ment rights) of “information” provided by a third party. 47 U.S.C.
§ 230(c)(1).

2. Because myriad “publisher” functions receive First Amendment pro-
tections, it should be unsurprising that there is overlap between § 230’s stat-

utory protections and the First Amendment’s constitutional protections. See
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Op.31-33.2 And that is why websites’ First Amendment rights do not some-
how negate § 230’s statutory protections.

Section 230 does not create a dichotomy where expressive conduct can
either be protected by § 230 or the First Amendment—but not both. The pro-
tections are complementary, not mutually exclusive. True, the protections
are not coterminous. For instance, §230 can protect more than the First
Amendment, such as websites’ disseminating user-created defamation.
Likewise, some actions are protected by the First Amendment, which applies
beyond websites” disseminating speech created by others. Nevertheless, a
variety of actions receive both statutory and constitutional protections.

Moody changed nothing about § 230’s scope—nor could it have. Contra
PFR.10-11; Diss.Op.36-38. Almost needless to say, the Moody majority opin-
ion said nothing about § 230. Relevant here, Moody reiterated that publish-
ers’ “choices” about what speech to “include and exclude” have long been
protected by the First Amendment. 603 U.S. at 716; id. at 731 (“[T]he First
Amendment offers protection when an entity engaging in expressive activ-

ity, including compiling and curating others’ speech, is directed to

2 Congress often creates statutory protections that partially overlap with
freedoms secured by the Constitution—whether to fill gaps in existing con-
stitutional precedent or to create additional avenues for litigants to assert
their rights. See Protection of Lawful Commerce in Arms Act of 2005, Pub. L.
No. 109-92, 119 Stat. 2095 (Oct. 26, 2005); The Religious Freedom Restoration
Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488 (Nov. 16, 1993).
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accommodate messages it would prefer to exclude.”). That is, choices about
what to exclude are “functions traditionally associated with publication.”
Salesforce, 123 F.4th at 793. Those constitutional protections have always co-
existed with § 230’s protections. In turn, § 230 says that websites are not lia-
ble for removing or not removing speech “provided by another [user].” 47
U.S.C. §230(c)(1). Put otherwise, § 230 protection applies to protect a web-
site’s decisions as to user-generated speech, even though websites simulta-

neously engage in First-Amendment-protected activity.?

B. The panel majority correctly applied this Court’s precedent to
hold that §230 preempts HB18's content-moderation
requirements.

The panel majority correctly held that “[a]ctions to enforce [HB18’s]
monitoring and filtering requirement are claims stemming from [websites’]
actions as publishers, that is, from their monitoring, screening, and deletion
of content, and are thus squarely preempted by Section 230.” Op.28. This
conclusion follows directly from Section 230’s text, this Court’s precedent,
and Defendant’s own concession that States cannot “require the monitoring
or deletion of third-party content” on online services. Appellant Br.31, Free

Speech Coal., Inc. v. Paxton, 2023 WL 6465441 (5th Cir. Sept. 25, 2023)

3 In other litigation, Defendant disputes that CCIA’s and NetChoice’s mem-
bers engage in editorial conduct protected by the First Amendment. If there
is any “asymmetry” or “inconsisten[cy]” in the positions of the parties, they
belong to Defendant’s arguments. Contra PFR.10; Diss.Op.37.
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(emphasis added) (“FSC Br.”). So Defendant cannot seriously contend that
the panel committed “an error of” any kind. 5th Cir. I.O.P. at 36.

This Court has established a straightforward test to determine whether
§ 230 applies: “[I]f the [law] would not require the defendant to exercise some
kind of publication or editorial function, then section 230 does not preclude lia-
bility.” Salesforce, 123 F.4th at 797.* In other words, this Court must ask
whether HB18 would “require [websites] to exercise publication or editorial
functions to avoid liability.” Id. Such functions include: (1) “screening, mon-
itoring, or filtering content”; (2) “reviewing or analyzing third-party con-
tent”; (3) “transmitting or hosting third-party content”; (4) “editing or alter-
ing third-party content”; (5) “developing or enforcing content-moderation
policies”; or (6) “deciding how third-party content was organized or dis-
played.” Id. at 799.

Defendant concedes many factors justifying § 230 preemption, each of
which is plain on the face of the law and would be sufficient to declare
HB18’s monitoring-and-censorship requirements preempted. For example,
under HB18, covered websites must “filter[] content” and HB18 would pe-
nalize websites for “deciding how third-party content was organized or dis-

played.” Salesforce, 123 F.4th at 799. This Court has long recognized that—at

* Accordingly, Salesforce did not “cite[] [the Third Circuit’s decision in] An-
derson” “
ercise of traditional editorial functions—which this court has held since

MySpace. Contra PFR.11.

approvingly” for the proposition that § 230 does not protect the ex-
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its core—§230 provides that websites “cannot be held liable for harmful
communications that they fail to remove.” Free Speech Coal., Inc. v. Paxton, 95
F.4th 263, 285 (5th Cir. 2024), aff'd on other grounds, 606 U.S. 461 (2025); see
MySpace, 528 F.3d at 418-19 (“failure[s] to implement basic safety measures
to protect minors”); but see 47 U.S.C. § 230(e)(1) (providing inapplicable and
limited exceptions for websites” violations of federal criminal law). Perhaps
for that reason, “requir[ing] the monitoring or deletion of third-party con-
tent” is also precisely what Defendant has said § 230 preempts. FSC Br.30.
And Defendant concedes here that HB18 generally requires “filtering” or
“blocking” content. E.g., Def.Merits.Br.2, 5-6, 10, 36, 48.

Likewise, covered websites must engage in the protected “publication”
and “editorial” functions of “screening” and “monitoring content.”
Salesforce, 123 F.4th at 799; id. (“reviewing or analyzing third-party content”).
The statutory text says as much, requiring websites to, e.g., “identity recur-
ring harmful material or other content.” § 509.053(b)(1)(C). Defendant con-
cedes this as well. Def.Merits.Br.2, 10, 48.

C. Defendant’s and the panel dissent’s interpretation of §230
would recreate precisely the problem that Congress solved
when enacting §230, with adverse consequences for all
manner of online speech.

1. Defendant asks this Court to abandon this Circuit’s correct precedent.
But under Defendant’s preferred view of the law, § 230 would not protect

websites from exactly the kind of liability Congress sought to preempt.

10
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Fundamentally, § 230 eliminated any trade-off between wielding editorial
control (protected by the First Amendment) and risking liability for dissem-
inating others” speech. Accordingly, Defendant’s petition fundamentally
misunderstands how §230’s protections encourage content moderation—
and what Defendant’s preferred rule would produce. PFR.12.

Congress enacted Section 230 to correct for a state-court decision that
imposed liability on a website because it disseminated allegedly defamatory
user-created speech, while simultaneously exercising editorial discretion to
remove certain speech it considered objectionable. Stratton Oakmont, Inc. v.
Prodigy Services Co., 1995 WL 323710, at *2-5 (N.Y. Sup. Ct. May 24, 1995).
The website in Stratton Oakmont engaged in (1) “promulgation of ‘content
guidelines” about acceptable speech on the service; and (2) “use of a soft-
ware screening program which automatically prescreens” content. Id. at *2.
In other words, the website in that case exercised “editorial control” to de-
termine whether and how to disseminate and display content created by oth-
ers. Id. Stratton Oakmont essentially penalized those editorial activities by
concluding they rendered the website liable as a “publisher” of speech cre-
ated by others. If adopted by other courts, that reasoning would have made
it practically impossible for websites to disseminate speech created by others
while still retaining editorial discretion over their own websites. Congress
therefore acted swiftly, by passing § 230, to “remove disincentives for the
development and utilization of blocking and filtering technologies” imple-

mented by websites. 47 U.S.C. §230(b)(4); see Zeran, 129 F.3d at 331

11
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(“Congress enacted § 230 to remove the disincentives to selfregulation cre-
ated by the Stratton Oakmont decision.”).

But Defendant and the panel dissent would have this Court hold that
States can unabashedly impose “content-moderation dut[ies]” without § 230
offering any protection. PFR.11-12. Defendant’s view of the law mirrors
Stratton Oakmont, where only websites with no content moderation would
receive protection from liability. That would create perverse results that are
contrary to both websites” and the State’s professed interests. Websites re-
plete with hate speech, sexual content, pro-terrorist propaganda, depictions
of graphic violence, and all manner of objectionable speech would enjoy
§ 230’s liability protections—and ostensibly would therefore not need to
comply with HB18, under even Defendant’s cramped view. That would
make the internet less safe for all, especially minors. Contra PFR.12 (arguing
that its view advances minor safety). But the second that such websites en-
deavor to voluntarily remove potentially harmful content, they would lose
§ 230’s protections. Congress enacted § 230 to remove that tradeoff.

In so doing, § 230 has enabled online services to engage in better content
moderation. Websites can moderate content to address potentially harmful
content without fear of liability for the content on their services. And
through these voluntary efforts, online services have been able to create safer
experiences for all their users.

At bottom, Defendant would have this Court take the Internet back to

the mid-1990s and would make websites liable in the precise circumstance —

12
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websites deciding whether to remove content—that Congress enacted § 230
to protect.

2. Defendant’s preferred interpretation would also create substantial un-
certainty for every website on the Internet that disseminates user-created
speech. According to Defendant, the very same editorial decisions that make
websites” services useful may be a potential source of liability.

That will lead some websites to either stop disseminating user-created
content altogether or stop moderating content—the result Congress in-
tended to forestall by enacting § 230. See 47 U.S.C. § 230(b)(3)-(4). Either way,
this will fundamentally change these websites and how users can speak
online. When websites are overrun with hate speech and abuse, they are ob-
viously less hospitable places for users. Melissa Pittaoulis, Hate Speech & Dig-
ital Ads: The Impact of Harmful Content on Brands, CCIA Research Center (Sept.
5, 2023), https://perma.cc/2CM9-2KLD. Various websites may decide that
comments sections, for example, are more trouble than they are worth and
remove them entirely.

Whatever the path, the predictable response to Defendant’s preferred in-
terpretation leads to the same place: an Internet with much less user-created
speech and much less voluntary policing. Section 230 does not require that
outcome. Even if the Court could disregard Congress’s plain instructions,
that outcome is unnecessary given NetChoice’s and CCIA’s members’ exten-

sive voluntary content. See supra p.2.

13
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II. This Court should not revisit its § 230 precedent, which accords
with the consensus view among federal courts of appeals—and
which both Congress and the Supreme Court have left
undisturbed, both pre- and post-Moody.

This Court’s §230 precedent is consistent with precedent nationwide
from other courts of appeals. Given multiple opportunities to “correct” that
precedent in ways that Defendant advocates here, both Congress and the
Supreme Court have declined. This Court should too.

A. This Court should not deviate from its precedent to join the short—
and incorrect—side of a lopsided circuit split.

Every other circuit to consider the issue (save one) has held that
§ 230(c)(1) bars “lawsuits seeking to hold a service provider liable for its ex-
ercise of a publisher’s traditional editorial functions—such as deciding
whether to publish, withdraw, postpone or alter content.” Zeran, 129 F.3d at
330; see Op.26 (noticing panel majority’s consistency “with other courts of
appeal”); Monsarrat v. Newman, 28 F.4th 314, 320 (1st Cir. 2022) (“one of the
described ‘traditional editorial functions’ is determining whether to “pub-
lish” certain information” (citation omitted)); Force v. Facebook, 934 F.3d 53,
65-66 (2d Cir. 2019) (“us[ing] algorithms to suggest content to users”); M.P.
by & through Pinckney v. Meta Platforms Inc., 127 F.4th 516, 526 (4th Cir. 2025)
(“Decisions about whether and how to display certain information provided
by third parties are traditional editorial functions of publishers, notwith-
standing the various methods they use in performing that task.”); Jones v.

Dirty World Ent. Recordings LLC, 755 F.3d 398, 407 (6th Cir. 2014) (“exercise
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of a publisher’s traditional editorial functions”); Doe v. Grindr Inc., 128 F.4th
1148, 1153 (9th Cir. 2025) (“editing, monitoring, or removing of the content
that its users generate through the app” (citation modified)); Ben Ezra, Wein-
stein, & Co. v. Am. Online, 206 F.3d 980, 986 (10th Cir. 2000) (“Congress clearly
enacted § 230 to forbid the imposition of publisher liability on a service pro-
vider for the exercise of its editorial and self-regulatory functions”); Klayman
v. Zuckerberg, 753 F.3d 1354, 1359 (D.C. Cir. 2014) (“decision whether to print
or retract a given piece of content”).

Ignoring that overwhelming weight of authority, Defendant instead
points (PFR.10-11) to the Third Circuit’s outlier decision in Anderson v. Tik-
Tok, Inc., 116 F.4th 180 (3d Cir. 2024); see id. at 184 n.13 (noting deviation from
federal court of appeals precedent, including its own). Here, the panel ma-
jority correctly rejected Anderson’s rationale, for all the reasons explained
above at pp.8-10; see Op.30-31 n.15. Anderson’s identification of “recommen-
dations” as the platform’s own speech outside of § 230’s protections has no
limiting principle. The fundamental decision to disseminate user-generated
speech is itself an expressive act, and thus could be deemed “first-party”
speech under Anderson’s rationale. 116 F.4th at 183. That would have the ab-
surd result that the threshold requirement for § 230’s protections (deciding
to disseminate “information provided by” a third party) is what strips the
service of § 230’s protections. 47 U.S.C. § 230(c)(1).

But even if Anderson were correct on its own narrow terms, adopting it

here would not change the outcome in this case. Not even Anderson
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concluded that States may direct websites to monitor and block
user-generated speech. Indeed, if §230 does not protect decisions about re-
moving —or not removing —content under the theory that such decisions are
“the platform’s own speech,” then § 230 risks being a dead letter. PFR.3. In
any event, Anderson was self-consciously limited to algorithmic “recommen-
dations,” and such recommendations are not at issue here. 116 F.4th at 184
nn.12-14; see PFR.10 (noting Anderson was based on “recommendations”). So
even if this Court thinks that some aspects of content curation raise difficult
questions under the consensus view among the federal courts, this is not
such a case.

B. Congress has “ratified” the federal courts’ consensus interpretation
multiple times when amending § 230. See, e.g., Tex. Dep’t of Hous. & Cmty.
Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 536 (2015). “Congress, with
knowledge of the prevailing judicial understanding of section 230, has twice
expanded its scope.” In re Facebook, Inc., 625 S.W.3d 80, 92 (Tex. 2021) (discuss-
ing legislative expansions of § 230 protections in 2002 and 2010). Similarly,
Congress’s 2018 limitations of § 230 protections for certain claims led to the
“conclusion ... that the ... amendments were deemed necessary because
Congress presupposed” § 230 protects liability for traditional editorial func-
tions. Inclusive Cmtys., 576 U.S. at 537. Thus, in the multiple times that Con-
gress has “amend[ed]” § 230’s scope, it has declined to upset the consensus

interpretation that § 230 protects the exercise of editorial functions. Id. This
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“is convincing support for the conclusion that Congress accepted and rati-
tied the unanimous holdings of the Courts of Appeals.” Id. at 536.

C. Similarly, the U.S. Supreme Court has also left this lower-court con-
sensus interpretation in place. It is implausible to think that the Supreme
Court, after consciously declining to override the lower courts” consensus
§ 230 interpretation in Gonzalez v. Google LLC, 598 U.S. 617 (2023) (per cu-
riam), silently and indirectly rewrote § 230 to reach that very conclusion over
a year later in a case (Moody) that did not even present a § 230 question.

Indeed, both before and after 2024’s Moody decision, the Supreme Court
has repeatedly declined opportunities to alter the prevailing consensus inter-
pretation of § 230. E.g., Planet Green Cartridges, Inc. v. Amazon.com, Inc., 2025
WL 869209 (9th Cir. Mar. 20, 2025), cert. denied, 146 S. Ct. 605 (2025); Grindr,
128 F.4th 1148, cert. denied, 146 S. Ct. 319 (2025); Pinckney, 127 F.4th 516, cert.
denied sub nom. M.P. by & through Pinckney v. Meta Platforms Inc., 146 S. Ct.
287 (2025); Estate of Bride by & through Bride v. Yolo Techs., Inc., 112 F.4th 1168
(9th Cir. 2024), cert. denied sub nom. Estate of Bride v. Yolo Techs., Inc., 145 S. Ct.
1435 (2025); Doe Through Roe v. Snap, Inc., 2023 WL 4174061 (5th Cir. June 26,
2023), cert. denied, 144 S. Ct. 2493 (2024); Facebook, 625 S.W.3d 80, cert. denied
sub nom. Doe v. Facebook, Inc., 142 S. Ct. 1087 (2022); Dyroff v. Ultimate Software
Grp., Inc., 934 F.3d 1093 (9th Cir. 2019), cert. denied, 590 U.S. 942 (2020); Force,
934 F.3d 53, cert. denied, 590 U.S. 942 (2020); Klayman, 753 F.3d 1354, cert. de-
nied, 574 U.S. 1012 (2014).
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That too is convincing evidence that the lower courts have reached the
right outcome.

* * *

The district court and panel majority got it right because this Court’s
precedent has it right. Section 230 protects online services” exercise of func-
tions “quintessentially related to a publisher’s role.” Op.27 (citation omit-
ted). This Court should therefore decline Defendant’s invitation to deviate
from § 230’s text and the overwhelming judicial consensus interpretation—
which both Congress and the Supreme Court have left in place. This case

gives the Court no reason to join the short and wrong side of a circuit split.

CONCLUSION
This Court should deny the Petition.
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